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A word from the Chairman

Africa Rising! Sure…?

ALN has increasingly, since its inception, provided a one-stop
solution for organisations seeking to and already doing business
on the continent. We are currently covering the gateway countries
of Kenya, South Africa and Nigeria, and other key markets on the
continent making up the 13 countries and 15 cities in which we
have representation across Africa. ALN is a network of law firms
with actual offices and permanent staff that are strongly linked to
each other, and providing legal services in each of these cities.

I am pleased to welcome you to yet another edition of Legal
Notes, the ALN publication in which lawyers from our member
firms across the continent share their insights on the legal
environment surrounding doing business in their jurisdictions.

In this edition, we aim to highlight legal developments in the
industry sectors that receive greatest attention on the continent
at the moment, and which ALN currently focuses on: Financial
Services, Energy and Infrastructure, and Natural Resources. The
articles in this edition are written by lawyers across our network
that have a deep understanding of the sectors and industries in
which our clients operate and aim to add value to you as you
navigate Africa’s rapidly changing markets.
I am happy to report that we have once again been recognised as
a Leading Regional Law Firm Network in Africa by Chambers
Global, a leading highly respected ranking directory. This is a position
that we continually strive to maintain through providing our clients
across the continent and beyond with high quality, connected,
and relevant legal advice. We are similarly proud that each of our
twelve member firms as well as our associate member were also
well ranked this year, a reflection of our shared emphasis on quality,
making us strong both as a unit and as individual firms.
In the spirit of celebrating growth and expansion, we also take note
of the fact that two of our member firms as well as our regional
office in Dubai have moved to new offices in the year in order to
accommodate their increasingly larger teams. This is a strong
indicator of the fact that we are all, together, continually straining
towards our potential.
I wish you an enjoyable read.
Dr. Cheick Modibo Diarra
ALN Chairman
cmd@africalegalnetwork.com

In 2011, The Economist published its famous article titled
“Africa Rising”. It was a positive piece of Africa’s burgeoning
middle class, GDP growth and economic strides.
Nearly 5 years on, and Africa is beginning to see “mixed” and
sometimes “declining” growth projections. Some commentators
have even gone as far as criticising the “Africa Rising” narrative
to be a cosmetic one, caused by windfall gains from oil and
commodities, rather than real economic improvements.
But bad news often travel faster than good ones, and one must
remember that Africa has 54 diverse economies, many of which
do not rely on oil & gas and commodity revenues and have
continued to grow at above-world-average rates. Could the
declining projections be pointing towards long-term concerns
for the continent, or are these simply the expected cycles
experienced by economies on the verge of transitioning from
developing countries to middle income and ultimately to
industrialised nations?
In this Edition of Legal Notes, we take stock of Africa’s rise,
with ALN Partner insight from the leading economies of
Kenya, South Africa, Nigeria, Tanzania and Ethiopia. In our
Guest Interview, Mr. Patrick D. Chisanga, Director-General,
Zambia Development Agency, shares Zambia’s development
agenda.
Local content and immigration are now big issues in Africa.
We have a “must-read” centre-page supplement examining
the immigration laws of 12 ALN countries.
We trust that this and so much more content from our
ALN member firms exploring the changing legal landscape
across the continent makes this edition of Legal Notes an
insightful read.
Anne Kiunuhe
Editor
Partner, Anjarwalla & Khanna
ak@africalegalnetwork.com
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TAKING STOCK
Is Africa Still Rising?

Elizabeth Karanja
Director
JMiles & Co.
ewk@jmilesarbitration.com

Anne Kiunuhe
Partner
Anjarwalla & Khanna
ak@africalegalnetwork.com

Introduction

Is Africa Still Rising? This was the question

About six years ago, The Economist published

that formed the theme of the recent World

its famous article titled “Africa Rising”, which
spoke of the economic, technology and
commodities boom in Africa. The Article was

Economic Forum in May 2016 in Kigali,
Rwanda. We explore this further, with invaluable
insights shared by our esteemed ALN partners.

undoubtedly provocative for many reasons,
not least because just a decade earlier, The
Economist had published yet another
controversial article titled, “Africa, the hopeless
continent”, which told the story of war, famine
and disease in Africa. At ALN Legal Notes, we
have in previous Editions highlighted Africa’s
growth prospects. African GDP has been

First the Good News
It is undeniable that the slump in global oil and
commodity prices has dented the growth of
many African economies, that are heavily reliant
on oil and commodities. But as is repeated,
Africa is not one jurisdiction, and good fortunes
still abound in a number of African jurisdictions

consistently growing in the years up to 2013

whose economies continue to grow at above-

at averages exceeding 5%. However, from

average rates despite the challenges.

2014, there were mixed projections which
largely pointed towards decline. In October
2015, the IMF predicted that economic
growth in Sub-Saharan Africa would slow
to its weakest pace since 1999, with 2015
growth projections at 3.75%, down from
5.75% in 2014. This coincided with the slump
in global oil and commodity prices. The price
of oil dropped by over 50% between 2014

Roddy McKean
One source said:
“In my opinion
Roddy is one of the
leading lawyers on
the continent.”
– Chambers Global 2016

and 2015, and reached below USD 30 a barrel
in late 2015.
Capital Economics, an economics consultancy
firm, termed the “Africa Rising” concept as

Mr. Roddy McKean, Director at Anjarwalla &

“overplayed”, and The Financial Times was

Khanna in Kenya and of ALN (Formerly Africa

quoted saying there was “irrational optimism

Legal Network), notes that generally East

that led some to believe that per capita

African economies are still predicted to

growth could continue almost indefinitely at

show robust GDP growth, driven by, amongst

5% a year, meaning Africa would resemble

other factors, consistent investment in
infrastructure and a focus on sound economic

Denmark by the 2060s.”

policies. “Kenya for instance has been largely
unaffected by the fall in oil and other commodity
prices, as it has a diversified economy, not
reliant on any particular resource” he observes.
Ethiopia has registered a steady growth rate of
8%, with heavy infrastructure projects being
completed (such as the Addis Ababa City Light
Railway) and a number of energy projects (such
as the 6,000 MW Grand Ethiopia Renaissance
Dam) underway. Mr. Mesfin Tafesse, Partner
at Mesfin Tafesse & Associates in Ethiopia, sees
the growth as being a consistent trend, under
the country’s Growth and Transformation Plan
(GTP).
In Tanzania, Ms. Shamiza Ratansi, Partner at
ATZ Law Chambers, positively notes that
“despite the challenges, Tanzania’s economic
performance has been strong in the past
5 years, with GDP growth projected at 7%
for 2016, and inflation at single digits.”

The Commodity Shock
Perhaps the country that was most affected
by the fall in commodity prices is Nigeria. A
2015 survey by Deloitte found that Nigeria
only grew a paltry 2.57% in the second quarter
of 2015, compared to almost 8% in previous
years. The Naira suffered a toll. Mr. Gbolahan
Elias, Partner at G. Elias & Co. in Nigeria, points
out that in addition to the fall in global oil
prices, there was sabotage of critical oil
pipelines by Niger-Delta Militants. “This led to
the financial sector in Nigeria suffering losses
mainly caused by over-exposure to the oil & gas
sector, and the transfer by the Federal
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Government of its cheap Naira deposits from
commercial banks to the Central Bank of
Nigeria. The Central Bank of Nigeria also took
measures to restrict the import of certain goods
to keep money inside the country,” he notes.
The fall in global oil and mineral prices also took
its toll on other African Sub-Saharan countries
such as Tanzania and South Africa. Tanzania
for instance was making progress on a
multi-million dollar LNG plant, but this has
since slowed down.
In South Africa, the mining sector experienced
the most significant decline, primarily due
to the reduction in China-led commodity
consumption. Mr. John Smelcer, Partner
at Webber Wentzel in South Africa reports that
in the first quarter of 2016, 4,000 jobs were
lost in South Africa’s mining sector alone. This
reflects the overall decline in China consumption
of commodities, with Standard Bank estimating
that Chinese imports from Africa for 2015
would decline by 25% or USD 60 billion, from
2014 levels. The South African manufacturing
sector also slowed down due to reduction in
consumer demand.
According to Mr. McKean, “Kenya was lucky in
its timing as it started exploiting oil relatively
recently and so the economy is not reliant on
either oil, or any other commodity”. However,
the burgeoning oil exploration and service
industries have been badly hit, and in some
cases, investments have been withdrawn.

If not Oil and Mining, what else
is to Blame?
Not all the 54 countries in Africa are leading
world oil producers or mineral giants. So what
gives? The decline in African economies is
attributable to a myriad of factors.
Mesfin Tafesse
“Mesfin is lauded
by clients and
competitors alike
for his outstanding
experience. He
is particularly
commended for his
work in the energy
sector, with notable
expertise in potash
and oil and gas.”
– Chambers Global 2016

Ethiopia, one of the top 10 Economies in Africa,
is not an oil rich or commodity rich country, but
according to the Ethiopian Investment
Commission, has recently registered a lull in its
leading sectors of agriculture, hotels and
manufacturing. The reason for this according to
Mr. Tafesse, is that the country’s position as a
landlocked country has made it heavily reliant
on the Port of Djibouti, which is one of the
most expensive ports in the world. There have
also been investor concerns about government
bureaucracy, poor infrastructure, lack of
electricity, and poor telecommunications.
In addition to the commodity shock,
Ms. Ratansi, attributes the slowdown in
Tanzania to infrastructure bottlenecks,
corruption and the perception of corruption,
and new legislative policies, especially in tax.
The tourism sector, one of the largest foreign
exchange earners for Tanzania, is expected
to suffer significant losses in the next few
months due to imposition of VAT on tour
service with effect from 1 July 2016.
Conflict and terrorism have also played their
part. The past year has seen conflicts in Burundi,
Nigeria, South Sudan, Somalia and Central
African Republic. The business and tourism
environments of Kenya and Nigeria have
suffered the effects of Al Shabaab and Boko
Haram terrorist attacks, respectively.
Mr. Smelcer notes South Africa’s key challenges
as being “the inflexible labour market, a
complex regulatory regime, inconsistent
application of laws, the perception of inefficient
electricity supply and political uncertainly.”
Other challenges such as governance policies,
forex shocks together with associated forex
risks and insecurity also played a role in
slowing growth.

All is not lost: Structural and
Policy Adjustments
Despite the challenges, many African countries
have made great strides in improving
governance and policy frameworks in order
to foster economic growth.
Mr. Mckean points out that Kenya is possibly
the most open country when it comes to
investment. He notes that “In 2015, the country
made progress in modernising its legal

Shamiza Ratansi
”Shamiza is well
recognised by
commentators for
her developing
expertise advising
on corporate
transactions in
the local market.”

– Chambers Global 2016

framework in corporate and insolvency
legislation, with new laws based on the UK
model. The competition regulatory regime is
becoming increasingly sophisticated, and
public procurement regulations have been
amended to create a level playing field for
international and domestic players. These
improvements follow on from the Constitution
and land law overhauls made in the recent
past”. He however notes that oddly, the new
Kenya Companies Act contains a 30% local
ownership requirement for foreign companies
registered in Kenya as branches. This is now
intended to be repealed. In Tanzania, there has
been

relative

political

stability,

and

an

unprecedented fight against graft, which
Ms. Ratansi explains is “a good move by the
government

to

ensure

compliance

and

transparency in business.”

A wake-up to call to Economic
Diversity
If there was one good thing that came out
of the commodity crash, it was a wake-up
call for African economies to increase their
diversity into more sustainable and longer
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Gbolahan Elias
Is singled out by
sources as “diligent,
thorough and
versatile.”
– Chambers Global 2016

GTP II is in progress. Mr. Tafesse explains that

The Independent Power Producer (IPP)

“ICT is one of the Ethiopian government’s

Programme is set to increase delivery of

strategic priorities, and there is a new ICT policy

renewable energy, and the consumer sector

that has been endorsed.” The construction of

will continue to enjoy significant investment.”

industrial parks in Ethiopia is set to provide

He notes the ABIbev/SAB Miller acquisition

a conducive environment for investors.

with Webber Wentzel advised on as one such
example.

Re-assessing Partnerships
China remains a pre-dominant investor in

John Smelcer
Heads the Oil &
Gas Sector Group
at Webber Wentzel
and his expertise
in Africa related
projects has been
recognized by

most African countries. Other major investment
partners are the UK, the EU, the US, India, and
increasingly, other Asian economies like Japan,
term economic pillars, and be less reliant on
oil & gas and commodity wealth. There is a
general shift in African countries towards a
greater focus on renewable energy,
infrastructure development, agriculture,
healthcare, manufacturing and ICT.
Top of the agenda of many African governments
is “Power”. This is needed to fuel the diversified
economic agenda. It is estimated that 1.2 billion
people in Sub-Saharan Africa do not have
access to an electricity grid, and the African
Development Bank further estimates that
USD 55 billion would be needed annually to
light up the continent by 2020.
Mr. Elias explains that the Federal Government
of Nigeria has taken steps to subsidise the
privatised electric power sector in the short,
and perhaps medium term. He further notes
that there have also been steps taken to
develop infrastructure, transport, healthcare
and the education sectors.
In Kenya and Ethiopia, there has been increased
focus on renewable energy, infrastructure
development,

and

diversification

in

manufacturing and agribusiness. Ethiopia has
finalised the implementation of GTP 1 and

South Korea and Singapore.
Intra-Africa investment and partnerships are
getting stronger, with the recent signing of the
Tripartite Free Trade Area that brings together
26 countries in COMESA, EAC, SADC. The
effect of the closer trade-relations between
African countries is evident. For instance, the
negotiation of a multi-billion dollar pipeline
deal between Uganda and Tanzania was
followed closely by the June 2016 signing of
a pipeline deal between Kenya and Ethiopia,
for transportation of crude oil from Lamu in
Kenya to Addis Ababa.

Chambers Global
and IFLR1000

Nigeria and Ethiopia are also expected to
continue to be attractive destinations with
population of over 170 million and 100 million
respectively offering ready markets and labour
force for investors. Mr. Tafesse and Mr. Elias
both agree on the role played by GTP in their

It however remains unclear how the June 2016
UK referendum to leave the European Union

economies. In relation to Ethiopia for instance,

(Brexit) will impact the African continent.

middle income economy by 2025. However,

the GTP is expected to catapult Ethiopia to a
Ethiopia is still a closed economy with the

Of Magic Wands and Optimism
for the Future
Despite the challenges, there is an air of
optimism among the ALN Partners, as to
Africa’s prospects for the future.
Ms. Ratansi sees great opportunity for
investment in Tanzania’s infrastructure and
agriculture. She further contemplates that
“in order to achieve sound economic gains,
Tanzania needs to among others, consolidate
the tax regime, improve infrastructure and
service, and improve the education system in
order to build a skilled labour force.”
In South Africa, Mr. Smelcer reflects that
“there needs to be a more strategic alignment
of government leadership with private sector
expectations and labour requirements,
coupled with increased allocation towards
infrastructure and education development.

banking and financial sectors still under local
ownership. Mr. Tafesse is of the view that,
“opening these sectors up to foreign investment
would provide much needed capital stimulus
for growth.”

Conclusion: Even Rome was
not Built in a Day
Despite the hiccups experienced by a number
of African economies Mr. McKean points out
that, “these ups and downs should not be
viewed as inherently negative and are just part
of normal market cycles in emerging markets.
Overall, in the medium to long term, Africa has
attractive development prospects, and what is
required is: diversification of economic sectors;
improvement of institutional, governance and
regulatory frameworks; and greater investment
in education and infrastructure. These are the
building blocks of any successful economy.”
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ZAMBIA’S INVESTMENT CLIMATE
A Regulator’s View

Mr. Patrick D. Chisanga
Director-General, Zambia
Development Agency

Q: What opportunities exist for
investors in the energy and
infrastructure and natural
resources sectors in Zambia?
Mr. Chisanga: Our country has abundant
natural resources.
Focusing on Energy, Zambia has relied almost
entirely on hydro-electric generation with a
few projects generating thermal power through
coal and recently, solar energy development.
In the last two years, we have experienced
low rainfall patterns resulting in low water
levels in the Kariba Dam and Itezhi tezhi Dam.
This, coupled with growing economic activity
has resulted in increased demand for energy.
At some point, we had a power deficit of about
1000MW which is now down to about 560MW
owing to various intervention measures.

In this Edition of ALN Legal Notes, we are privileged to have investment insights from Mr. Chisanga,
based on his experience in Zambia, as interviewed by Gilbert Chama and Inonge Muuba of
Legal Notes Editorial.
Mr. Chisanga is a fellow of the Institute Chartered Secretaries and Administrators, from the London
School of Accountancy. He has served in various roles in both the public and private sector in
Zambia, and served as Chairman of the Prices and Incomes Commission in the 1980’s. Later he
served as MD of National Hotels Development Corporation and also National Import & Export
Corporation. He is the Founder of Dynamic Concepts Limited, a management consulting firm
focused on corporate governance, consulting and personal motivational development. He has
also served as an advisor to the World Bank on corporate governance. For the last two years he has
been serving as Director-General of the Zambia Development Agency whose mandate is to promote
Zambia’s economic growth and development through a private sector led development strategy.

This presents an added business opportunity
for an investor.
The increased demand for power is Africa-wide,
and was highlighted during the recent Africa
Development Bank Annual meetings held in
Lusaka at which Energy was the theme of the
conference. In my view, power is at the moment
Africa’s biggest challenge to industrialisation
and economic development.
In the mining sector, there are vast amount of
mineral resources, including copper, cobalt, and
semi-precious stones. Nonetheless, my view
is that we should focus more on renewable
resources such as agriculture and tourism.

The growing demand for power presents an
opportunity for new investors in the Energy
sector. Maamba Collieries, a new PPP project is
set to add 150MW at the end of July 2016,
with a further 150MW thereafter. We need
more investments in solar, thermal, biomass
and other forms of renewable energy.

For as long as we are using sustainable methods
of agriculture, our soil fertility can continue to
be beneficial for years to come. The Zambian
Government has diversified its development
focus from mining to agriculture, and has set
aside a million hectares of land throughout the
country which has been divided into 100,000
hectares in each of the 10 Provinces of the
country. The objective is to attract joint venture
investment between foreign and local investors
in each farm block.

To reduce pressure on the national grid, major
industrial undertakings such as mining should
consider investing in their own independent
energy sources. Dangote Group has set up a
cement plant in Ndola Rural of Zambia and has
developed its own 30MW power plant to run
the cement plant. Excess power generated
can be sold to the national distributor.

Currently, we have an innovative investment
we are working on in the agriculture sector.
Sunbird Bioethanol, from the United Kingdom
are investing USD 200 million in a power plant
to generate ethanol from cassava as the raw
material input. This project is located in the
Luena Farm block in Kawambwa District,
Luapula Province, where Sunbird has been

allocated an initial 5,000 hectares. Sunbird will
engage over 20,000 small holders in the area
to cultivate the cassava required for the plant.
This will lead to gross economic empowerment
of Zambians as well as job creation in the area.
We are prioritizing sustainable agriculture,
agro-processing and value addition in order
to enhance Zambia’s export capability in nontradition exports. We are also focusing on the
development of dams to support sustainable
agriculture.
Vast opportunities also exist in tourism. Our
game parks are unmatched and Zambia is
home to the Victoria Falls, one of the seven
natural wonders of the world. To support
tourism, we are promoting PPP investment
ventures in infrastructure such as hotels,
roads, rail and air services.

Q: What are the main
impediments to investing in these
sectors in Zambia and how is the
Zambia Development Agency
(ZDA) addressing these?
Mr. Chisanga: I think the greatest impediment
is access to affordable investment capital; this
applies not only to Zambia but all other
developing countries as well. Attracting
investments into Zambia is one of the main
mandates of the ZDA and we undertake
targeted missions to showcase what Zambia
has to offer as an investment destination. In
the first quarter of 2016, we attracted a total
of USD 720 million in fresh investment pledges
of which 50% was in solar energy.
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Another impediment is lack of sufficient
infrastructure. In this regard the government
has pursued an unprecedented programme
of infrastructure development in roads, rail,
schools and hospitals.

Q: How can Zambia cope with the
shocks of the global price fall for
oil, copper and other commodities?
What strategies can be employed
to make Zambia internationally
competitive?
Mr. Chisanga: These resources are finite
resources and in my view, the way to go for
Zambia is to prioritise investment in agriculture
and other renewable resources. Zambia is an
attractive investment destination in Africa
with, political stability and strong democratic
institutions. These are important in an investor’s
decision making process. We have not had
exchange controls since 1994. We have consistent
Government policy to promote a private sector
driven economic development strategy.
Our people are friendly and there is security,
with no major crime issues. Our geographical
position in the heart of Africa means we can
exploit our land linked status. We are the
only country that I can think of that has
eight neighbouring countries around it. We
used to think of this as a disadvantage and
would refer to our country as landlocked, but
now we use it as an advantage to be land linked
to eight countries offering a vast market.
The market reach for an investor in Zambia is
beyond the 15 million Zambians as it includes
all the COMESA countries, SADC and all the
East African countries, which gives you about
750 million people as your market outreach.
We can be deemed to be a regional hub with
all the countries that we are connected to.
I lament that we have not used sufficiently
our centrality as we should have.
We need to improve on infrastructure. We are
now building a new and modern international
airport, which will change the linkage and
investment landscape completely. This will be
further supported by our own national airline.

Q: What are the key things that
you would like the Zambian
Government to do, which you
feel would make the greatest
positive impact to investors
in Zambia?
Mr. Chisanga: Government should continue
to pursue policies that are private sector led
and continue to make the environment more
enabling to private sector investment.
Government should make the cost of doing
business affordable, provide incentives, and
continue making investors feel secure in
Zambia.
The Zambian government has a policy that any
major investor who invests USD 10 million and
above will be entitled to sign an investment
promotion and protection agreement with
the government through ZDA. The current
incentive package in the ZDA legislation
provides access to a number of incentives,
including a complete 5 year tax holiday and
duty free importation of machinery and
equipment if you invest more than USD 500
thousand in the agriculture, manufacturing,
energy, tourism and infrastructure development
sectors in the rural area, industrial park
and/or multi facility economic zones.

Q: African government and their
peoples have been pushing for
more local inclusiveness in
investments on the continent
(for example, the Black Economic
Empowerment in South Africa
and local content laws in many
other countries). Do you think,
in the Zambian context, laws on
local content and inclusiveness
are necessary or do they deter
foreign investors?
Mr. Chisanga: Local content, in my view,
should not be forced on investors. It should
instead be encouraged. One way to do this
is by providing incentives. For instance, ZDA
legislation is undergoing review and it is
proposed that incentives should weigh heavily

in favour of joint venture investments between
foreign and local partners.
As Director General of the ZDA, and I think
that I speak with a full understanding of our
government’s position, Zambia will never
revert to nationalisation.

Q: In your view, how best
can the Zambian government
and the people of Zambia
derive the highest benefits
from foreign investments?
Mr. Chisanga: We should have an open market
with sufficient safeguards against exploitation
of Zambians and our resources. We also have
to ensure that the rule of law reigns supreme
in the economic sphere.

Q: What key advice/tips would
you give to foreign investors
seeking to invest in Zambia?
Mr. Chisanga: It is clear to see that Zambia
is one of the most attractive investment
destinations on the African continent for any
discerning investor seeking to do business in a
politically stable, secure and private sector
driven economic environment. The ZDA is
eagerly waiting to welcome you to Zambia
and to facilitate your investment intentions.
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NEW COPPER WIRE
Local Content Under Zambia’s New Mining Law Regime

Maloba Nalomba
Associate
Musa Dudhia & Co.
mnalomba@musadudhia.co.zn

Introduction

Local Content and Participation

Zambia is internationally recognised as one of

The current principal legislation governing

the major producers of copper in the world.

mining in Zambia is the Mines and Minerals

The Zambian economy largely depends on

Development Act No. 11 of 2015 which

the mining sector, and has encountered some

came into operation on 1 July 2015 (the

headwinds due to the global decline in copper

New Act). This Act repealed the Mines

prices (which fell by a third between 2011 and

and Minerals Development Act No. 7 of 2008

2016). Nonetheless, the African Development

(the Repealed Act).

Bank’s outlook of Zambia’s economy remains

The New Act has brought a shift in the

strong with growth estimated at above 6

mining regime in the country by introducing

percent in 2015/16.

provisions that incorporate the participation

With about 60 percent of the Zambian

of Zambian citizens and Zambian products

population living below the poverty line,

in the mining sector.

there have been calls for more participation

One of the salient provisions under the New

of Zambian citizens in the sector, to ensure

Act, provides that a holder of a mining right

inclusive development.

or a mineral processing licence is required, in

the conduct of their mining operations
or mineral processing operations, to give
preference to materials and products made in
Zambia. This will promote local products and
will challenge local producers to meet the
quality of foreign products.
Holders of a mineral processing licence
or a mining right are also required to give
preference to contractors, suppliers and service
agencies located in Zambia and owned by
citizens or citizen owned companies.
The preferential treatment of citizens also
extends to the employment of citizens in
mining companies. The New Act achieves this
by mandating holders of a mining right or
mineral processing licence to give preference
in the course of operations to the employment
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of citizens with relevant qualifications or skills.
Owing to the mischief that existed under the
Repealed Act, where investors would employ
foreign nationals as they had the relevant
expertise, the New Act endeavours to cure
this by requiring that mining companies
conduct training programmes for the transfer
of technical and managerial skills to Zambians.
A person who contravenes this requirement
shall be liable to pay a fine. This requirement
will benefit the locals as they will now be able
to possess the technical skills which will have
an overall benefit on Zambia as a whole.
Aside from giving individual citizens
opportunities in the mines sector, Zambian
owned companies are also being given
opportunities. A mining right over an area
between a minimum of two cadastre units
(approximately 6.68 hectares) and a maximum
of one hundred and twenty cadastre units
(approximately 400.8 hectares) in extent can
only be granted to a citizen-influenced
company, citizen-empowered company or
citizen-owned company.
A citizen empowered company under the
New Act is a company where 25 percent to
50 percent of its equity is owned by citizens.
A citizen-influenced company under the Citizens
Economic Empowerment Act No. 9 of 2006 is
a company where 5 percent to 25 percent of
its equity is owned by citizens and in which
citizens have significant control of the
management of the company, while a citizenowned company is a company where at least
50.1 percent of its equity is owned by citizens
and in which citizens have significant control
of the management of the company.
It is therefore clear that although the New
Act broadly encourages foreign investment,
it has not abandoned the aspect of economic
empowerment for the locals which is the
cornerstone of Zambia’s development.

The Transition to the New Act
The New Act has scrapped some licences
that were obtained under the Repealed Act
and it would appear that there is a challenge
in the mining sector as regards licences that
have been scrapped.
The New Act has limited the number of mining

rights to only two, unlike the Repealed Act.
To rectify the situation in relation to the
licences that have been scrapped, the
transitional provisions under the new Act
provide for what happens to the licences
that are no longer provided for under the
New Act. All licences that have been scrapped
under the New Act are still valid for the
period for which they were granted. The
holders of licences obtained from the
Repealed Act have vested rights which have
remained in force under the New Act.
As regards the mining rights that were
granted to unincorporated bodies prior
to the enactment of the New Act, the
New Act provides that unincorporated
holders of mining rights, except holders of
artisan’s mining rights, granted under the
Repealed Act, have to incorporate companies
within two years of the commencement
of the New Act. Unincorporated bodies
therefore have until 2017 to incorporate
companies that will meet the criteria under
the New Act.
Thus, the New Act provides for continuity
of the old licences before they can be
properly obtained under the New Act.
The transition period to comply with the
New Act gives holders of mining rights an
opportunity to restructure themselves so as
to comply with the new criteria for obtaining

a mining right which will encourage more
local content and participation.

Conclusion
The New Act has the wider benefit to not
only the foreign investors, but the Zambian
citizenry at large, as it promotes local content
and participation. There is a good transition
from the repealed Act. It is hoped that the
application of the New Act to Zambia’s mining
sector will be progressive and sensitive to
the continually changing needs of a growing
economy where the welfare of the citizens
is at the core of development.

[Musa Dudhia & Co.]
“This traditional powerhouse
uses its in-depth knowledge
of the regulatory environment
in Zambia to maintain a
leading position in financing
and commercial matters,
and also attracts praise from
commentators for its
well-respected dispute
resolution practice.”
– Chambers Global 2016
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BEYOND BLACK GOLD
Nigeria’s Mining Regulatory Framework

Fred Onuobia
Managing Partner
G. Elias & Co.
fred.onuobia@gelias.com

Introduction
Mining and agriculture were once the
mainstay of the Nigerian economy.
However, the discovery of oil in 1956 and
the price boom that followed it in the 1970’s
resulted in the near-abandonment of these
sectors for the pursuit of enormous wealth
from the black gold.
The negative effect of Nigeria’s over-reliance
on revenues from oil and gas has become
particularly obvious in today’s low-oil-price
economy and has resulted in a renewed cry
for the diversification of the Nigerian economy.
The solid minerals sector has been identified as
a critical sector in the Nigerian government’s
diversification agenda with iron ore and coal
being some of the minerals being explored.
In this article, we look at the legal regime of
the burgeoning mining sector.

The Legal Framework for the
Mining Sector
Nigeria has a wide regulatory regime governing
mining. The base law is the 1999 Constitution
of Nigeria which vests all minerals, mineral oils
and natural gas in the Government of the
Federation of Nigeria, for management in the
manner prescribed by the National Assembly.
Similar to the oil and gas regulatory regime,
rights over mines and mineral resources flow
from licenses, permits or leases granted by the
federal government, and the minerals won
are subject to royalties.
The specific law on mining is the Minerals and
Mining Act, 2007 (the Mining Act), along with

Bibitayo Mimiko
Associate
G. Elias & Co.
bibitayo.mimiko@gelias.com

regulations made pursuant to the Mining Act.
The Ministry of Solid Minerals Development
(the Mining Ministry) headed by a Minister and
various bodies established under the Mining
Act, such as the Mining Cadastre Office are
responsible for administering the Mining Act.

Mineral Titles
Under the Mining Act, a Mineral Title, or the
right to search for, or exploit mineral resources
is obtained through: (i) a Reconnaissance
Permit; (ii) an Exploration Lease; (iii) a Small
Scale Mining Lease; (iv) a Mining Lease; or (v) a
Quarry Lease. Applicants for a Mineral Title are
treated on a first-come-first-served basis (unless
specific areas are earmarked for competitive
bidding). Mineral Titles are granted for specific
minerals and transferable subject to the
approval of the Minister and registration by

the Mining Cadastre Office. Below is a summary
of the features of the various Mineral Titles:
The Reconnaissance Permit: The holder has a
right to search for mineral resources on a
non-exclusive basis. It also grants the holder
the right to obtain and remove surface
samples in small quantities. The holder of a
Reconnaissance Permit does not have the
right to engage in drilling, excavation or other
sub-surface techniques. The Reconnaissance
Permit is a 1-year renewable non-transferable
permit.
The Exploration Lease: The holder has an
exclusive right to explore land, remove and
export samples up to a prescribed limit, and sell
the specimens and samples. The Exploration
Lease cannot be granted for an area exceeding
200 square kilometres. The Exploration Lease
is for 3 years and is renewable for two further
terms of 2 years each.
The Small Scale Mining Lease: This is
reserved for artisanal, alluvial and other mining
operations which use low level or inexpensive
technology. The area over which a small scale
mining lease can be granted is between
5 acres and 3 square kilometres.
The Mining Lease: The holder has an exclusive
right to carry out mineral exploration and
exploitation within the mining lease area. The
Mining Lease is granted for 25 years and is
renewable every 24 years for the same term.
The area to be covered by a Mining Lease is
determined mainly by the size of the ore
body, as defined in the feasibility study
submitted by an applicant.
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The Quarry Lease: This lease is valid for a
renewable period of 5 years and can be
granted for an area of land not exceeding
5 square kilometres.
The Water Use Permit: This permit is granted
to complement an Exploration, Small Scale
Mining, Mining or Quarrying Lease. It is not
a stand-alone Mineral Title. The duration of
a Water Use Permit matches that of its
underlying lease.

Obtaining a Mineral Title
To qualify as an applicant for a Mineral Title
under the Act, the applicant must be:

(save in the case of a Reconnaissance Permit).
Mineral Title holders are also required to
minimize, manage and mitigate the
environmental impact of their mining activities.
Where the rights of existing occupiers/owners
of land are to be affected by the grant of a
Mineral Title, notice of the application for a
Mineral Title is required to be given to the
owner or occupier of the land and consent
obtained before the license is granted. The
payment of compensation by Mineral Title
holders to the owner/occupier of affected
land, where applicable, is provided for under
the Mining Act.

(a) a Nigerian citizen (by birth, registration
or naturalization), with legal capacity and
no criminal conviction. There are preconditions for granting of exploration
leases and mining leases to individuals;

Investment Incentives

(b) a body corporate incorporated under the
Companies and Allied Matters Act (1990)
(CAMA). There are no restrictions on
foreign ownership of mining companies,
or local shareholding requirements; or

(i) 95% capital allowance of qualifying capital
expenditure incurred on infrastructure and
other certified activities;
(ii) exemption from payment of customs and
import duties on capital goods imported
exclusively for mining operation;
(iii) expatriate quota and resident permit for
approved expatriate personnel;
(iv) tax-free personal remittance quota for
expatriate personnel on transfer of foreign
currency out of Nigeria;
(v) retention of foreign exchange earnings in a
foreign account for use in acquiring spare
parts and other inputs;
(vi) free transferability through the Central
Bank in convertible currency of payments
for servicing foreign loans and capital in
the event of sale or liquidation of mining
operations; and
(vii) a 3-year tax holiday relief, which can be
extended for one further period of 2 years.

(c) a mining Co-operative.
An applicant for a Mineral Title is required to
provide proof of sufficient working capital and
technical competence. Only officers of the
Ministry and licensed persons (or their agents)
can possess or purchase a mineral resource.
In the case of a Small Scale Mining Lease,
minerals won must be sold to a licensed
mineral procurement centre.

Environmental Considerations
Common to all Mineral Titles is the requirement
to conduct activities in an environmentally
and socially-responsible manner.
Every holder of a Mineral Title is required to
submit to the Mines Environmental Compliance
Department: an Environmental Impact
Assessment (EIA) statement approved by the
Federal Ministry of Environment; and an
environmental protection and rehabilitation
program.
These are submitted prior to the commencement
of mining operations or upon an application
for an extension or conversion of a Mineral Title

The following investment incentives are
applicable under the Mining Act, to companies
or enterprises engaged in mining operations:

Foreign Investment in the
Nigerian Mining Indusry
The mining sector is just as accessible to foreign
participants as it is to local participants. To
obtain a Mineral Title, a foreign investor must
incorporate a company under the CAMA and
thereafter apply for a Mineral Title. A company
incorporated with foreign participation must
be registered with the Nigerian Investment

Promotion Commission (NIPC) and obtain a
business permit from the Federal Ministry of
Interior before it can commence business
in Nigeria.
Foreign investments in the mining sector, as
with all other sectors in Nigeria, are protected
from expropriation, nationalization or
compulsory acquisition of interests by the
government. Where any of these events
occur, adequate compensation must be paid.
The investment incentives identified in this
article would also apply to foreign investors.
Beyond local laws, Nigeria is party to treaties
(such as the ICSID Convention and UNCITRAL)
and bilateral investment agreements (such as
with China and South Korea) which provide
further protection to foreign investors.

Dispute Resolution
The Mining Act advocates for the amicable
resolution of disputes between government
and a Mineral Title Holder. Where this fails,
the Act states that investment disputes are to
be resolved in accordance with the NIPC Act,
which ultimately provides for arbitration under
the ICSID Rules, while all non-investment
disputes between government and a mineral
holder are to be settled in the Federal High
Court.

Conclusion
The Nigerian solid mineral sector is a burgeoning
but critical sector in Nigeria’s current economic
diversification agenda. The legal and regulatory
framework is robust, clearly articulates the
rights of and fiscal incentives available
to mineral title holders and represents a
veritable source of revenue for investors and
government alike.

“[G. Elias & Co.]
... advises an impressive client
portfolio in the banking and
finance realm. Known for
its experience in high-end
acquisitions and projects,
it also handles securities,
loans and derivatives.”
– Chambers Global 2016
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Introduction
The South African mining industry is falling
under increasing pressure to consider alternative
means of power supply, caused by a growing
energy deficiency in the country. Recently,
South Africa’s National Energy Regulator
(NERSA), approved a tariff hike by Eskom
(South Africa’s state electricity distributor)
exceeding 9%.
The tariff hike was in addition to energy supply
constraints to the mining industry, which
resulted in losses in excess of R1.3 billion
(approximately USD 100 million) in 2015 as
reported by Consultancy Africa Intelligence.
Inadequate access to energy is described by
Ernst & Young (EY) in its 2015 – 2016 report
on business risks facing mining and metals,
as one of the top ten business risks in the
mining industry.
Mining companies are now looking inwards
and exploring solutions allowing for
independent electricity generation in mitigation,
including captive power. By definition, captive

power plants are facilities dedicated to
providing a localised source of power to an
energy user.

The Present Power Landscape
South Africa’s current installed power capacity
is approximately 45,000MW and an additional
40,000MW in new generation capacity is
required by 2025, according to Eskom. The
Department of Energy (DOE), at its media
roundtable last year, announced that since
November 2011 more than 6,327MW have
been awarded in terms of its Renewable Energy
Independent Power Producer Procurement
Programme (REIPPPP) and a new determination
has been made for an additional 6,300MW.
While the success of REIPPPP is indicative of
government’s commitment to providing the
additional capacity required, it is unclear if
the DOE’s procurement programmes, which
include REIPPPP, will achieve the 40,000MW
by 2025 and whether this estimated new
generation capacity will indeed be sufficient.

In addition, the increasing affluence in
developing markets translates, amongst other
things, into greater demand for residential
energy, creating competition for energy
between society and business. It is clear that
alternative avenues of power generation
must be explored by mining companies
seeking to avoid the rolling blackouts which
have besieged the country since 2007.

Captive Power as a Solution
for Mining Companies
The use of captive power plants provides
one such solution and allows for the localised
generation of electricity for own use. Captive
power plants can operate either in grid mode
with the ability to export surplus power to
the local electricity distribution network
or independently of the distribution network
(off-grid).
Captive power plants provide mining companies
with the autonomy to better manage their
overall cost base and minimise the costs of
energy which represent up to 40% of a
mining company’s total expenditure. The
mining company also further extends itself to
provide security of power supply through
self-generation and the avoidance of ever
fluctuating Eskom tariffs. In a market where
we are seeing disposals of mining assets,
buyers are applying rigorous scrutiny to the
expenses on the books of target companies.
High energy costs and the serious safety and
production implications of restrained or
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reduced power do not increase the
‘attractiveness’ of a target nor does this
support the idea of reaching optimum
production efficiencies of existing operations.
The opportunities afforded by localised
generation of power are even more pronounced
in respect of the rest of Sub-Saharan Africa.
The combined installed capacity of the region
clocks in just below 40,000MW, with thirty
Sub-Saharan countries having installed
capacity of less than 500MW.

Regulating Captive Power
The legal framework through which energy is
generated in South Africa is governed by the
Electricity Regulation Act, 2006. The Regulations
stipulate that no person may operate a
generation facility without a licence from the
National Energy Regulator of South Africa
(NERSA), save in regard to a few exceptions
which include a generation plant constructed
and operated for own use. This proves a useful
provision for mining companies looking to
explore

energy

generation

without

the

administrative red tape of applying for a
licence from NERSA.
The traditional structure of the transactions
seen in REIPPPP requires a licence from NERSA
allowing the independent power producer
(IPP) to generate energy. It includes a power
purchase agreement with Eskom in terms of
which Eskom buys the energy produced to
transmit through its distribution networks as
well as an implementation agreement with
the DOE which allows the DOE to ‘guarantee’
Eskom defaults vis-a-vis the IPP.
A mining company’s captive power plant,
however, does not require a generation licence
from NERSA.

Other Factors to Consider in
Captive Power
Renewable energy developers seeking to assist
mining companies wishing to make use of
captive power plants should, however, remain
cognisant of the additional environmental
impacts arising. Depending on the technology

to be used and electricity output of the plant,
captive power plants may need an environmental
authorisation. In addition to this, mines are
highly regulated and cognisance must be
taken of the mine’s existing environmental
approvals and conditions of these approvals.
To the extent that the mine has an existing
electricity supply agreement with Eskom or a
municipality, a reconciliation agreement may
need to be concluded to take into account
captive power generation. If connected to the
municipal distribution network, the municipality
may also need to conclude an amendment to
its electricity supply agreement with Eskom.
In addition, occupational health and safety
considerations must be taken into account. The
broad statutory definitions of a “mine” may still
mean that mining specific health and safety
legislation must be applied to the captive
power plant, requiring carefully implemented
integrated safety management systems and
risk mitigation strategies.

Conclusion
Sub-Saharan Africa is home to six of the ten
fastest growing economies in the world.
However, reliable power remains one of the

most significant impediments to growth in
the region. Inventive power solutions are
required in order to bridge the poverty gap,
create jobs and improve GDP.
Mali, Guinea, Sierra Leone and Liberia already
make notable use of self-supplied power for
their mining industries. According to the
World Bank, while conventional grid supply
remains the dominant power-sourcing
arrangement in Sub-Saharan Africa for the
mining industry, self-supply has risen from
6% before 2000 and is expected to reach
18% by 2020.
We believe that for South Africa, adoption
of captive power initiatives in the mining
industry will bring us a step closer to bridging
the energy gap.

“They are extremely capable.
Webber Wentzel is a massive
firm and the individuals
behind it know exactly what
we want.”
– Chambers Global 2016
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“Substantial offering in
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tax matters, and expanding
expertise in capital markets
mandates.”
– Chambers Global 2016

Establishing the Relationship
Residence permits are governed by the
Immigration Act (Cap 54 R.E 2002) (the
Immigration Act), and the following classes
are provided:
(a) Class A residence permit: issued to
non-citizen investors for any trade, business,
profession, agriculture, animal husbandry,
prospecting of minerals or manufacture.
(b) Class B residence permit: issued to
non-citizens offered a specified employment
in Tanzania.
(c) C l a ss C re si d e n ce p e rmi t: i ss u ed t o
n o n - ci t i ze n s w h o a re m i ssi o n ar i es ,
researchers, students, volunteers or retirees
or any other person who is not granted
a Class A or Class B residence permit.

Introduction
Increase in development and foreign investment
in any country brings a need to balance foreign
expertise, and local labour, in order to ensure
that the country benefits from technology
and skills that it may not have, and also ensure
local inclusion and skills transfer. Tanzania has
been working to strike a sustainable balance.

Changes for Employment of Expats
in Tanzania
There have been recent changes in the
Tanzanian Immigration and Labour laws
brought by the Non-Citizens (Employment
Regulation) Act, 2015 (the Non-Citizens Act),
which applies to employment of non-citizens
in Tanzania.

Previously, non-citizens were required to obtain
residence permits under the Immigration Act,
issued by the Commissioner General of
Immigration Services (the Commissioner) in
the Immigration Services Department of the
Ministry of Home Affairs. Now, in addition to
residence permits, non-citizens are also required
to obtain work permits issued by the Labour
Commissioner under the Non-Citizen Act.
In addition, for short-stay employment of
non-citizens (6 months or less), the Certificate
of Temporary Assignment (CTA) under the
Immigration Act has been replaced with a
Short Term Permit (the STP) issued under the
Non-Citizen Act. Business Visas have also been
introduced for temporary assignments not
exceeding 3 months.

The New Regime: Work Permits a
Pre-condition to Residence Permits
Under the Non-Citizens Act, work permits are
to be issued by the Labour Commissioner in
the Labour Office under the Ministry of Labour,
Youth, Employment and Persons with Disability
(the Ministry of Labour). A work permit is a
pre-condition to obtaining a residence permit
from the Commissioner.
Under the Non-Citizen Act and the Immigration
Act, any person who is granted incentives
pursuant to the Tanzania Investment Act, the
Special Economic Zones Act, and the Export
Processing Zones Act, shall continue to be
entitled to an initial automatic immigrant quota
of up to five (5) persons. Further, the Tanzania
Investment Centre and the Export Processing
Zones Authority would facilitate in the obtaining
of such permits during the start-up period of
the investment. Often, this is taken as a
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work permit expire, a holder thereof or any
person whose name is endorsed thereon shall
have a grace period of thirty (30) days after
the date of expiry to remain

Business Visa

benchmark for the number of non-citizens that
may obtain work permits for employment
with a particular employer.
The type of work permit will depend on the
type of work to be undertaken by a non-citizen.
The five (5) classes of work permits as
provided under the Non-Citizens Act are:
(a) Class A work permit: This is issued to a
foreign investor who is self-employed
(mirrors Class A residence permit).
(b) Class B work permit: This is issued
to non-citizens in certain prescribed
professions, such as medical and healthcare
professionals, experts in oil and gas,
teachers and university lecturers in science
and mathematics.

(6) months or shorter, or any other period as
the Labour Commissioner may prescribe.
The STP is not restricted to any particular
profession, however, the Labour Commissioner
has been hesitant to issue STPs to non-citizens
employed in managerial positions with the
exceptions of consultants. All STPs are issued
under class B work permits. The STP is a
multi-entry permit and is non-renewable.

Expiry and Cancellation of the
Work Permit and Residence
Permit

(c) Class C work permit: This is issued to
non-citizens in other professions who do
not fit under Class A and Class B work
permits.

Residence permits are issued after a non-citizen
has already been issued with either a work
permit or an STP.

(d) Class D work permit: This is issued to
non-citizens employed or engaged in
registered religious and charitable activities.

A residence permit may be issued for any period
not exceeding three (3) years and may be
renewed for any period not exceeding two (2)
years. Thus, the total period of the validity of
the original permit and its renewals shall not
exceed five (5) years.

(e) Class E work permit: This is issued to
non-citizens who are refugees.

Replacement of the Certificate of
Temporary Assignment (the CTA)
with the STP
The STP was introduced as a substitution to
the CTA by a notice issued by the Ministry of
Labour on 14 December, 2015, which gave
a grace period of fourteen (14) days within
which a CTA holder was required to apply for
an STP. An STP is issued to a non-citizen who
wants to work in Tanzania for a period of six

A work permit is valid for a period of two (2)
years and may be renewed, provided that the
total period of the validity of the original permit
and its renewals shall not exceed five (5) years.
In practice, an application for renewal of work
and residence permits should be made
approximately sixty (60) days prior to the
date of expiry, as this is the duration it takes
to obtain a renewal. Where a residence and

A business visa has also been introduced and it
is issued to non-citizens employed or contracted
to work in the country for a period not
exceeding three (3) months, for the purposes of
conducting legal business, audit assignments,
fixing/repairing machines and conducting
specialized training. For purposes of the
business visa, legal business means any
temporary assignment that complies with
Tanzanian laws, but where such assignment is
to be conducted for a period not exceeding
three (3) months.

Conclusion
The national policy and practice of the
Tanzanian Labour and Immigration Authorities
is to grant work and residence permits, where
local skills are not available to meet the
requirements. The Labour and Immigration
Departments will use their discretion when
considering the qualifications of applicants
and where it is decided that there are suitably
qualified Tanzanians, the non-citizen will not
be issued with a work permit and/or residence
permit.
The new requirements, together with the
work permit quotas under the investment
laws are expected to strike a balance between
the need for foreigner skills and local
engagement. We continue to watch the
effect that these new changes will have on
investment and the economy.
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Applicable legislation

Botswana The Immigration Act
CAP [25:0]

In the recent past, there have been legislative changes in various countries, around the
theme of local content and local participation in large investment projects. Most African
countries now have in place national employment policies and immigration legislation
which allow for the engagement of skilled expatriate/foreign employees, only when such
skills are not available, and where there are measures for skills and knowledge transfer.
There is an increasing need for investors to be aware of immigration laws in
their destination countries. In order to pursue closer integration and Pan-African unity in
line with the African Union’s (AU) Agenda 2063 action plan, the AU is planning to launch
the common e-passport in 2016, which will grant visa free access to all 54 member
states. The aim is for all African citizens to be issued with an e-passport by 2018.
In this edition of Legal Notes, we take you through a snapshot look at
immigration laws in 13 ALN countries as at May 2016. We are grateful for the
invaluable contribution of Dr. Omer Ali Abdelrahman, Gilbert Chama, Harriet
Mdala, Sawsan Abdelaziz Elnasir, Ricky Chingota, Sheila Pacuto, Aggrey Ernest,
Boikaego Mogae, Ziad Choueiri, Najib Kaiss, Hasna Jema, Bibitayo Mimiko,
Okechukwu Okoro, Deborah Berhanu, David Ngirinshuti, Prina Teeluc, Dhevarsha
Ramjettan and Jessica Braum. The information is provided in summary, and is not
exhaustive. Please seek specific legal advice.

Type of Permit
required
Work permit (WP)

The Immigration (Visa)
Regulations, 2014

UAE
(Dubai)

Residence visa
Employment residency or
Business residency either
as Partner or Investor plus
Family Residence, Maid
residence

Ethiopia

Immigration
Proclamation
No. 354/2003
Immigration Council of
Ministers Regulations
No. 114/2004

Work permit

Eligibility and requirements
Certified copies of the following documents:
• Birth certificate and Marriage certificate
(if accompanied by spouse)
• Passport and 2 coloured passport
photographs
• Medical health report
• Academic qualifications, CV and employment
contract or offer
• Advertisement in the local press to prove
there are no citizens with the appropriate
skills, qualifications and/or experience
Investor / Partner Visa:
• Valid professional or trade license
• Valid passport copy
• Agreement from the court
(MoA or local agent agreement)
• Photograph, entry permit form
• Immigration establishment card
• 6 month bank statements
Employment Visa:
• Valid passport copy and photograph
• Security clearance from the police
• Medical report
• Emirates ID and trade license copy
• Labour company card copy

Fees
Duration
(USD Equiv)
133
WP – 5 years

Bank
guarantee:
2,722
Refundable
Visa: 871

1,484

• Copy of passport valid at least for one year
27
• A valid business visa
• 5 passport size recent photographs of the
employee
• Educational credentials and job experience
notarized at the place of origin and legalised
by Ethiopian Embassy or Consular Office there
• Valid employment contract and copies of the
employer’s Investment Permit, Registration
Certificate or business license

3 years for
employment
with
government
and semi
government
2 years for
private
3 years with
extension
for another
3 years

Country

Applicable legislation

Kenya

Kenya Citizenship and
Immigration Act (2011)

Type of Permit required

Class D
Specific employment
Skills not available
Kenya Citizenship and
in Kenya
Immigration Regulations Engagement will be
(2012)
of benefit to Kenya

Class G
Specific trade, business or
consultancy (including
investors) of benefit to
Kenya

Malawi

The Immigration Act
(Chapter 15:03 of the
Laws of Malawi)

Business Residence
Permit (BRP)
For Business

The Immigration
Regulations made under
the Act

Temporary Employment
Permit (TEP)
For employment

Mauritius Passports Act 1968
Immigration Act 1970

Work Permit and
Occupation Permit
An occupation permit is a
combined work and
residence permit. There
are three categories of
occupation permit, namely
professional, investor and
self-employed. Different
criteria are prescribed for
occupations including
professionals, investors
and self-employed persons

Eligibility and requirements
• Application form, copy of passport and
2 passport photos.
• Covering letter from employer/self/
organisation
• Copies of academic/professional certificates
along with Curriculum Vitae
• Evidence that the organisation failed to fill
the vacancy from the local labour market
• Application form, copy of passport and
2 passport size photos
• Covering letter from employer/self/
organisation
• Documentary proof of capital to be invested/
already invested minimum of USD 100,000
or equivalent in any currency
• Registration certificates of the company or
certificate of incorporation
• Copies of personal and company Personal
Identification Number (PIN) if business is
running
• BRP application form and 2 passport-size
photographs
• Certified photocopies of passport showing
photograph and personal details
• Business Registration Certificate/Certificate
of incorporation
• Business plan/profile and applicant cover
letter
• Bank statement with not less than USD
50,000 account balance (to be used as
minimum investment capital)
• Investment certificate from the Malawi
Investment and Trade Centre (MITC)
• Police clearance report from last country
of residence
• TEP application form & passport size photo
of applicant
• Covering letter from employer
• Original and certified copies of Educational
Certificates
• Evidence that the post was advertised in local
press and CVs of the local Malawians who
applied for the post and proof that
interviews took place
• Letter of no objection from previous employer
in case applicant changes jobs
• Certified photocopies of passport showing
photograph and personal details
• Thumb print
• Medical report
A foreign worker must be employed to do a
specific job on a full time basis and:
• Possess the skills, qualifications and
experience required
• Aged between 20 and 60 years
• Not hold a tourist visa
Documents required:
• Prescribed form and 4 passport size
photographs
• Copy of relevant parts of passport
• Certified copy of academic and
professional qualifications
• The job profile
• Provisional medical clearance
• Company docs that expatriate’s monthly
salary is of more than USD 844
• Indication whether posts have been
advertised in the press

Fees
Duration
(USD Equiv)
Prescribed
5 years
fee: 99
Issuance fee:
1,980

99

5 years

Processing
fee: 100

5 years

Issuance fee:
3,500

Processing
fee: 100

2 years

Issuance fee:
1,000

Work Permit:
Processing
Fee: 20
Work permit
& annual
fee: 43 to
2,850
(depending
on nature of
work being
carried out)
Occupation
Permit:
Fee for
periods of
residence
between 2-3
years: 570

Work Permit:
Max 4 years
(5 years or
more for
managerial/
technical
levels subject
to
conditions)
Occupation
Permit:
Max 3 years
renewable

Country

Applicable legislation

Type of Permit required

Eligibility and requirements

Nigeria

Nigeria Immigration Act
2015
Constitution of the
Federal Republic of
Nigeria

CERPAC (Combined
Expatriate Residence
Permit and Aliens Card)

• Eligibility and requirement for CERPAC is as
set out under the eligibility and requirement
for Subject to Regularization (STR) Visa
(visa required for expatriates) Application form
• Valid passport
• Letter of Employment
• CV and credentials of applicant

Rwanda

Law No. 04/2011
of 21/03/2011 on
immigration and
emigration

Class G: Specific Trade,
Business and Services
Permits are industry
specific

G1: Issued to a person who is a national within
East African Countries (EAC) and Communaute
Economique des Pays de Grands Lacs (CEPGL)
• Passport size photo, Application form and
copy of passport
• Permit application letter
• Business registration certificate and CV
• Police Clearance from the country lived in
for the last 6 months
• Trading license (Patente)
• Memorandum of Understanding between
businessman (If a business is in a partnership)
• Certificate of Good Conduct

Organic law No.
30/2008 of 25/07/2008
Ministerial Order No.
02/01 of 31/05/2011
Ministerial Order No.
03/01 of 31/05/2011

Fees
(USD Equiv)
CERPAC
application
fee: 1,725

Duration

G1:
approx. 25

2 years

CERPAC –
valid for 1
year subject
to renewal

G2:
approx. 126

G2: shall be issued to persons that do not
meet the G1 criteria. Requirements are the
same as G1
South
Africa

Immigration Act,
13 of 2002

Business Visa
Investment/business

• Application Form
• Certificate of proof of investment by
a chartered accountant registered
with the South African Institute of
Chartered Accountants
• Police clearance certificate from each country
where the applicant resided since the age
of 18 years
• Letter of recommendation from the
Department of Trade and Industry
• Yellow fever vaccination certificate if the
applicant has travelled or intend travelling
through a yellow fever endemic area
• Medical and radiology reports

100

3 years

Work Visa
Employment where no
South Africans with
relevant skills available

•
•
•
•
•
•

Application Form and Passport
Qualifications and Contract of employment
Proof of financial means
Police clearance certificate
Medical and radiology reports
Written undertaking by the employer
accepting responsibility for the costs related
to the deportation of the applicant

100

5 years

Corporate Visa
For a pre-determined
number of skilled/semiskilled and unskilled
employees

• Application Form
• Statement demonstrating the need to employ
foreign workers
• Certificate by the Department of Labour
• Proof of registration of the corporation
• Proof that at least 60% of the total staff
complement that are employed are citizens
and permanent residents employed
permanently in various positions

100

3 years

Permit by Minister
of Labour

• Application in the prescribed form
150
• After obtaining permit, employment contract
must include undertaking by the employer to
pay the cost of return travel at the termination
of employment for whatever reason

Immigration
Regulations
(GNR 413 of
22 May 2014)

Sudan

Passports and
Immigration Act 1994
Foreigners Affairs
Regulations 2016
Employment of
Non-Sudanese Act 2001

1 year
(renewable)

Country

Applicable legislation

Tanzania

Immigration Act
Business Visa
(Cap 54 R.E 2002)
Class A – E work permit
Non-Citizens
(Employment Regulation)
Act, 2015
Immigration Act
(Cap 54 R.E 2002)

(Also refer
to Legal
Notes Article)

Type of Permit required

Eligibility and requirements
• Contract of employment, Job Description
and CV
• Copy of passport and 2 passport size photos
• Academic and professional certificates
• Business license of the employer
• Memorandum and Articles of Association
of the employer
• Succession plan (in case of employment)
• Other information as may be required by the
Labour Commissioner
Upon obtaining a work permit, the applicant
will be required to apply for a residence permit

Fees
Duration
(USD Equiv)
Class
24
A:1,000
consecutive
months. Can
Class
be extended
B: 500
with total
validity of
Class
five (5) years
C: 1,000
Class
D: 500
Class E:
Gratis

Uganda

The National Citizenship
& Immigration Act
(Cap 66)
The National Citizenship
and Immigration
Regulations
(SI 16 of 2004)

Special Pass
Short term business

• Application form and original passport
• Covering letter from company introducing
the applicant
• Copy of employment contract & appointment
letter
• Original passport

Not
immediately
available

5 months

Class D
(Business & Trade)

Similar requirements for both classes:
• Work permit form, copies of passport and
2 passport size photos
• Covering letter from company and company’s
bank statement
• Trading license and Uganda Investment
Authority license (where applicable)
• Incorporation certificate and Articles and
memorandum of association
• Banking of Uganda Certificate of remittance
of USD 100,000
• Letter of good conduct from home country/
Interpol in home country
• Security bond (Equivalent to a return air-ticket
to home country)

Class
D: 1,500

6 months
or 1 year

• Completed visa application (Form 16)
• 2 recent passport size photographs signed
at the back of each
• Supporting documentation
• Cover letter specifying the nature of the
intended business, flight itinerary or return
air ticket

Generally
free

Class G2 Employment

Zambia

Immigration and
Deportation Act No. 18
of 2010

Business Permit
Short stay business

Immigration
Deportation Regulations,
Statutory Instrument
No. 21 of 2012
Statutory Instrument
Investor’s Permit
No. 129 of 2011
Long term business
activities

Class G2
6 months:
800 or
1 year: 1,500

• Application form (Form 27), 2 passport size
200
photographs
• Certified photocopies of  passport
• Certified photocopies of certificate of
incorporation, list of Directors and list of share
capital
• Proof of personal investment and Investment
License if available
• Cover letter to the head of the Immigration
Department
• Proof of ownership of land or lease agreement

30 days

Validity
determined
by the
Regulator
depending
on the
nature of the
business
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absence of an agreement to either make the
employees redundant pursuant to the Kenya
Employment Act, 2007(the Employment Act)
or to transfer them as part of the M&A
transaction to the new entity under a tripartite
agreement, the risk of litigation by affected
employees is high. As evidenced in the cases
set out below, employees frequently seek to
halt or delay the proposed transaction through
injunctions and other litigious proceedings.

The Case Law

Introduction

Kenyan Employment Legislation

With Kenya’s growth trajectory and its position
as a leading investment market in Africa, there
has been a series of merger and acquisition
(M&A) transactions that have taken place. With
increasing frequency, in the push to “get the
deal done”, employees are often overlooked.
Questions such as how and in what terms
employees will be transferred to the new entity
are seldom discussed. This has in the recent past
caused a rise in industrial action from employees
seeking consideration in the deals.

Primarily, Kenya does not have regulations
governing the employment relationship and
M&A transactions. This is different from the
United Kingdom which has the Transfer of
Undertakings (Protection of Employment)
Regulations 2006 (TUPE) that provides a
framework for the transfer of employees in
M&A transactions.
An employment contract in Kenya is considered
a personal contract and is not transferable with
the assets of a business. Therefore, in the

In Jimmy Kavilu and 14 others v Stanbic
Bank Kenya Ltd and 6 others [2008] eKLR,
the plaintiffs who were former employees of
the defendant successfully sought a temporary
injunction against the defendant’s merger
with CFC Bank Limited. The court held that
the merger was subject to the determination
of a claim against it on the grounds that it
was illegal. Therefore, to continue with the
merger pending this determination would be
oppressive to the plaintiffs in the event the
defendants were found liable and are already
under a new entity.
In Joseph Kahuko Mwangi & 183 others
v Kenya Shell Ltd [2011] eKLR the court,
while affirming that a failure to obtain the
consent of the employees prior to the parties
entering into the share transfer agreement did
not infringe the terms of their employment
contract, held that, since the employees
were employed by the exiting shareholder,
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they were entitled to be involved in the share
sale with a view to safeguarding their rights
during the proposed transition and thereafter.
It was observed that the employees were
entitled to know who their new employer
would be and who would settle their accrued
rights under the existing contract they had
with the respondent.
In Joseph Kamau v Kenol Kobil Ltd [2012]
eKLR on the application of Kenol Kobil Limited
employees, an interim injunction halting the
proposed acquisition of Kenol Kobil Limited
by Puma Energy was granted on the basis
that the agreement contemplated the
retrenchment of these employees. This, as
well as other factors, led Puma Energy to
withdraw its bid to acquire Kenol Kobil Limited.

Further Guidance from the Kenya
Competition Authority
In addition to this body of employee-friendly
case law, there are some regulatory hurdles to
be considered. Parties are required to seek the
approval of the Competition Authority of Kenya
(the Authority) for a transaction where as a
result of the proposed M&A transaction, a
“change of control” will occur in the target
entity. In some instances, parties are required
to state in their application the potential effect
of the transaction on the employees of the
business. The Authority has been known to
conduct spot checks to verify the information
provided by parties, with a view to ensuring
that proposed transactions do not have a
negative impact on the employees, post-merger.

Practical Safeguards in Deals
To safeguard against possible employee action,
parties to proposed M&A transactions should
have a plan of action vis-a-vis the employees
of the business in line with the transactional
step-plan. Some key steps would include the
following:
a) Establishing an employee framework
including how many employees are
employed by the affected party, whether
the employees are unionized and the nature
of their employment;

b) Assessing whether, as a result of the
proposed transaction, duplication of roles
in the merged entities will be an issue and
if so how this will be dealt with;
c)

Assessing the relative cost of retaining the
employees post transaction and deciding
on a strategy of commencing discussions
with the employees, and signing tripartite
agreements with them. If it will not be
practicable to retain all the employees,
deciding on the number of employees to be

Conclusion
Employees have come to the realization that
they have a significant place for consideration
in M&A transactions. Managing the transition,
as far as the employees are concerned, will
ensure not only that the transaction is not
hindered or withdrawn but also that the
anticipated benefits of the transaction satisfy
all the parties concerned. Parties should
therefore obtain early legal advice in order to
mitigate any potential employee related risks.

made redundant, the selection criteria for
the redundancy, and the statutory and
contractual timelines to be adhered to;
d) Ensuring that legal advice is obtained at
every stage so that necessary assistance can
be given in negotiations with the employees;
e) Considering whether external human
resources support is required, particularly
when the transaction will affect the
internal HR and other senior management
staff; and
f)

Considering

whether

public

relations

support is required, to proactively explain
the rationale behind the transaction and
the impact on staff.

Clients say “Anjarwalla
[& Khanna] provides
extremely professional,
prompt and technically
excellent legal advice and
support. They consistently
demonstrate a keen
understanding of client needs
whilst providing advice in a
very user-friendly manner.”
– Chambers Global 2016
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Introduction
Public-private partnerships (PPPs) are a
growing trend in many countries, and are fast
becoming an efficient mechanism for large
energy and infrastructure projects and essential
services in Sub-Saharan Africa. This model of
project finance resonates well with modern
governments where there is a stress on public
funds for project development, and where the
private sector is wary of fully private-financing,
due to project and completion risks.
Mauritius has had a long history of PPP and
procurement legislation but has not been
very successful in procuring a full-scale project
despite having in place the Public Procurement
Act 2006 (the Public Procurement Act) and
the Public-Private Partnership Act 2004 (the

Shane Mungur
Legal Executive
BLC Robert & Associates
shane.mungur@blc.mu

PPP Act) to plug past failures of conventional
infrastructure projects developed and operated
by the public sector. With the implementation
of these acts, the public sector no longer
procured assets, but procured services from
the private sector.
With the recent introduction of the Build
Operate Transfer Project Act 2016 (the BOT Act),
Mauritius heralds another major development
in the relationship between the state and the
private sector. The new BOT Act comes hot
on the heels of the Government’s ambitious
multi-million dollar Smart City Scheme for
mixed-use infrastructure, and is poised to
bring in modernised, efficient, transparent
and competitive public procurement and PPP
procedures.

The Smart City Scheme
In its first budget in 2015 (the Budget), a newly
elected Mauritian Government laid out the
vision for the Smart City Scheme (the Scheme),
an ambitious infrastructure programme with
a two-fold objective:
(a) the creation of smart cities across the island
for mixed use development projects in:
general commercial; leisure and residential;
industrial; educational; medical; tourism
clusters; and technology and innovation
clusters. The overall ethos would be
innovation, sustainability, efficiency and
quality of life in urban development; and
(b) a regeneration programme covering
existing towns, including improvement
of the infrastructure and enhancing the
appearance of sites and buildings across
the country.
Following the Budget, amendments were
made to the Investment Promotion Act 2000
(the IPA 2000) to introduce the concept of
Smart Cities. Consequently, the Investment
Promotion (Smart City Scheme) Regulations
2015 were passed, with detailed requirements
for ventures seeking to develop a project under
the Smart City Scheme.
About thirteen ‘greenfield’ sites have already
been identified, which are predicted to be
the new epicentres for business, finance and
administration. The projected cost of these
thirteen smart cities is about MUR 23.5 billion
(approximately USD 660 million). The funding
requirement is ambitious, requiring active
participation of local and international lending
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of the BOT Act on potential BOT projects. The
procedure, from commissioning the feasibility
report up to concession award and the entry
into the BOT project transaction documents
is prescribed by the BOT Act.
The BOT Act creates certainty by prescribing the
minimum standard set of terms to be covered
in the transaction documents which include,
among others: (a) the rights and obligations
of the contracting authority and private party;
(b) the period of execution of the project; and
(c) the financial terms and the management of
the private party’s performance.

Conclusion

institutions, private equity entrepreneurs
and funds. One year on from the Smart City
Scheme’s announcement, the BOT Act was
proclaimed on 5 April 2016 with the objective
of providing the legal and regulatory framework
to secure public-private partnerships to meet
the financing needs of the Smart City Scheme.

The Scope of the BOT Act
The market typically understands a BOT project
to be where a private sector party is given
the right to build a project and to operate
the project for a specified time subject to a
‘transfer-back’ to a government entity at the
end of the contract period.
The BOT Act’s scope of application extends
beyond the above understanding. It also covers
other project delivery methods such as:

The BOT Act also allows the relevant
governmental entity to have the project
operational for a far lesser initial investment
than conventional procurement methods; the
cost of the project could be amortised over
the lifetime of the concession. This was one
of the main selling points of the BOT Act when
it passed through the National Assembly.

Statutory Mechanisms for a
Project Under the BOT Act
The BOT Act does not affect any partnership
between Mauritius and a foreign state
under a bilateral agreement. Government
to Government, arrangements will remain
unaffected by the BOT Act and continue to
be governed by the PPP Act and Public
Procurement Act.

(b) where the project involves the modernisation
of existing infrastructure (modernise, own/
operate and transfer).

The BOT Act supersedes the provisions of
the Public Procurement Act and the PPP Act,
although the rules of the Central Procurement
Board pertaining to the assessment of bids
would still apply. Under the BOT Act, it is also
now mandatory for BOT agreements to be
tabled before the National Assembly, which
was not previously the case.

The BOT Act therefore allows for the greater
integration of design, construction and
operational skills of the private sector more
efficiently that what existed under the PPP Act
and the Public Procurement Act.

The starting point to any BOT project remains
a governmental initiative. The relevant
governmental authority (the Contracting
Authority) will appraise and commission
feasibility reports, in line with the requirements

(a) where the private sector project company
assumes ownership of the project (build,
own, operate and transfer), is also
responsible for designing the project (design,
build, finance, operate and transfer); and

The BOT Act is a real innovation in uplifting
the procedural rules for project assessment and
approval. It provides for efficient, competitive
and transparent procurement, and promises
to fill in the gaps where the PPP Act has failed.
Under the former rules, public procurement
was a protracted process, often delayed by
challenges and lengthy appeals which meant
that a number of viable projects ended up
being prematurely aborted. The revamp brought
by the new law is expected to accelerate the
process and diminish the level of uncertainty
and political risk associated with public sector
projects.
While the new BOT Act remains to be tested,
it is hoped that the improvements brought will
help to harness much needed private investment
in the Smart City Scheme specifically, and
Mauritian infrastructure generally, and be the
impetus for renewed growth in the sector.

“[BLC Robert & Associates]
remains a leading firm with
an outstanding reputation in
this [General Business Law]
space. [BLC] Assists both
domestic and international
clients with inbound
investments in Mauritius
and across Africa.”
– Chambers Global 2016

22 LegalNotes

A STEADY GRAPH
The Growth of Private Equity in Uganda

Apollo Makubuya
Partner
MMAKS Advocates
makubuya@mmaks.co.ug

Introduction
A recent report by the Uganda Investment
Authority confirmed a more than 200%
marked increase in investment performance
from USD 187,391,312 in 2013/2014, to
USD 456,109,937 in 2014/2015, marked by a
corresponding increase in private investments
in the Ugandan economy. Private equity (PE)
is on a steady growth curve in Uganda.
Earlier this year, Business Partners International,
a private equity fund, launched in Uganda
with a budget estimated at USD 30 million for
East Africa. Business Partners joined dominant
local PE firms like Pearl Capital Partners,
Damascus Capital and Ascent Capital, who
target small, medium to large local businesses
across the commodities and service sectors.
In September 2015, Ascent Capital is reported
to have invested an undisclosed amount in
Chims Africa Ltd, an operator of a chain of

Fiona N. Magona
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130 MTN mobile money agencies in Uganda.
It is anticipated that the investment was to
facilitate the opening of an additional 700
mobile money kiosks.
Notable regional and international PE players
in the Ugandan market include Catalyst
Principal Partners, TLG Capital, Qalaa Holdings
(formerly Citadel Capital), an Egyptian
investment company that acquired an 85%
stake in the Rift Valley Railways consortium
established to manage the parastatal railways
of Kenya and Uganda through its subsidiary
Africa Railways; and Actis/Commonwealth
Development Corporation which initially
acquired 60.8% of Umeme Limited, Uganda’s
sole hydroelectric power distributor, and
now holds 15.7%. CDC also initially
acquired 60.02% of the Development
Finance Company of Uganda Ltd (DFCU)
Bank, and then reduced its stake to 15%.

The Perception of the Uganda Private
Business Sector on PE
Because the concept of PE is relatively new to
the Ugandan business community, there has
been a slow appreciation of PE as an alternative
investment/financing vehicle, in comparison
to more traditional modes of funding like
bank loans.
The market has seen some small to medium
sized enterprises team up with PE investors for
much needed growth capital. An example is
Biyinzika Enterprises, a poultry feeds processor
that raised USD 4 million in a PE funding round
from PE firms Voxtra and Pearl Capital Partners.
Another example is Bee Natural Uganda, a
honey processing business that partnered
with Pearl Capital Partners through the
African Agricultural Capital Ltd to become
the largest honey processor in East Africa.

The Corporate Governance Deficit
Many companies in Uganda do not meet the
rigorous corporate governance requirements
of PE investors, and this has been a challenge.
This is partly attributable to a lack of awareness
of the corporate governance principles and
the cost of engaging professionals to put the
relevant systems and structures in place.
Good corporate governance principles in
Uganda were recently codified under Table F
of the Companies Act 2012, which places
an obligation on public companies to adopt
the Code of Corporate Governance. Private
companies are not obliged to adopt and/or
comply with the Code, although good practice
dictates it. Prior to this codification, the law
and practice in Uganda placed little emphasis
on corporate governance structures, and
businesses were largely managed with minimal
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disclosure, transparency and accountability
requirements.
PE investments are typically by way of equity
or debt financing and as such, investors not
only zero-in on positive numbers but also
conduct comprehensive legal and technical
due diligences for an in-depth understanding
of the business’ operations, ownership and
management structures, assets, liabilities,
policies on corporate governance, licensing
and regulatory compliance.
A large number of Ugandan businesses are
family run. The introduction by a PE partner of
pre-acquisition due diligence requirements
and disclosures, and post-acquisition corporate
governance requirements, makes financing by a
PE partner less attractive, particularly as the
family risks losing control and autonomy. As a
result, many potential PE investments are
aborted as they would require uncomfortable
levels of disclosure by the target company.

Other Challenges to the Growth
of PE Investments in Uganda
Uganda’s level of friendliness to investment is
also a factor to the slow PE growth. The World
Bank Ease of Doing Business report 2015 placed
Uganda at 168 out of 189 economies for ease
of starting a business and 122 out of 189 for
ease of doing business. Uganda has also had
issues in the political and economic arena.

Another challenge is that Uganda’s capital
markets are not yet fully developed enough
to reap attractive benefit from economies of
scale in return on investments, and to facilitate
the integration of corporate governance
practices.

The Present and Future Market
Trends
The above challenges notwithstanding.
Uganda is ranked among the fastest growing
economies in Africa at over 5% each year.
This has attracted international PE firms to set
up in Uganda.
There is a growing number of PE firms and PE
practitioners with headquarters in Uganda, as
opposed to traditional hubs like Nairobi and
Johannesburg. PE investments are spreading
across sectors from agribusiness and the fastmoving consumer goods sector, to industrial
goods, construction, insurance, health and
financial services, pharmaceuticals, oil & gas
supplies, mining, telecommunications and ICT.
With Uganda’s new found oil, several
international and regional PE firms expressed
interest in the construction of Uganda’s oil
refinery. The government opted for an
international consortium led by RT Global
Resources which has members like VTB, a
private equity firm. Other downstream and
upstream oil sectors, such as transport and
logistics, are likely to attract new business.

Following the liberalization of the Retirements
Benefits sector, Uganda is likely to see more
participation by local private equity firms that
can source funds from the pension funds. The
National Social Security Fund has already
invested a portion of its members’ contributions
and acquired a stake in Umeme Limited in
May 2014.
The Uganda Investment Authority has also
embarked on a campaign to raise the awareness
by SMEs of Private Equity as an alternative
financing vehicle through conferences and
workshops that attract local, regional and
international players.
In conclusion, the gradual expansion of the
Ugandan economy, and the recent market
trends, collectively point to a promising future
for PE in Uganda, which we are proud to be
a part of.

[MMAKS Advocates]
“Valued team offering a
full range of services in
property, corporate and
banking matters, including
both contentious and
advisory mandates.”
– Chambers Global 2016
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Introduction
Cybercrimes, cyber fraud and cyber terrorism
have been a major concern internationally in
the recent past. In 2015 Tanzania parliament
passed the Cybercrimes Act, 2015 (the
Cybercrimes Act) which came into force on
1 April 2015. The objective of the Cybercrimes
Act, among others, is to criminalize offences
related
to
information
communication
technology (ICT) and computer systems, as
well as to provide for investigation, collection,
and use of electronic evidence.

as being unconstitutional as it infringes,
amongst other things, the right to freedom
of speech, freedom of expression, and the
right to privacy. There is a pending High Court
case by the Tanzania Human Rights Defenders
Coalition, challenging some of the provisions
of the Cybercrimes Act. The issue of enforcement
of the Cybercrimes Act was cited as one of
the reasons behind the decision by the US to
refuse Tanzania USD 47 million in developing
funds by the Millennium Challenge Corporation
in 2016.

The enactment of the Cybercrimes Act has been
met with mixed reactions. It has been criticized

Despite this, the Cybercrimes Act is still in
force and currently there are several cases
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against individuals charged in courts. We
explore the provisions and impact of the
controversial Act.

Application and Jurisdiction of the
Cybercrimes Act
The Cybercrimes Act has extraterritorial
jurisdiction and in addition to applying to
crimes committed in Tanzania, it also applies
to: offences on a ship or aircraft registered in
Tanzania; or offences by a national of Tanzania
whether committed in Tanzania or in a foreign
country. Save for Section 50 which provides
for compounding of offences, the Cybercrimes
Act applies to both Tanzania Mainland and
Tanzania Zanzibar.

Offences Under the Cybercrimes
Act
The Cybercrimes Act provides for the following
offences:
Unlawful and Intentional Data Interference:
It is an offence to intentionally and unlawfully
damage, delete or alter computer data; render
it meaningless, useless or ineffective; deny
access, obstruct, interrupt or interfere with
the lawful use of computer data; or deny
access to computer data to any person
authorized to access. The penalty is a fine of
not less than TZS. 2 million (approximately
USD 920) to TZS. 20 million (approximately
USD 9,200) or three times the value of the
undue advantage received, whichever is
greater, or imprisonment for not less than
1 to 5 years.
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Illegal System Interference: A computer
system is widely defined to include a
combination of devices, including network,
input or output devices used in conjunction
with external files. It is an offence to
intentionally and unlawfully hinder or interfere
with a computer system. The penalty is a fine of
not less than TZS. 2 million (approximately
USD 920) or three times the value of the
undue advantage received, whichever is
greater and/or imprisonment for not less than
1 year.
Computer Related Fraud: Another offence is
causing loss of property to another person by
any interference with computer data or with
the functioning of a computer system, with
fraudulent or dishonest intent. The penalty
is a fine of not less than TZS. 20 million
(approximately USD 9,200) or three times
the value of undue advantage received,
whichever is greater, and/or imprisonment for
not less than 7 years.
Pornography and Child Pornography:
Publishing or facilitating access to child
pornography is an offence. Publishing is defined
widely and is not limited to printing out or
uploading in a magazine or a website. It
includes offering or making available material
in any way, including hiring and exhibiting.
The penalty is a fine of TZS. 50 million
(approximately USD 23,000) or a prison
sentence of not less than 7 years. Further,
publication of pornography and lascivious or
obscene content through computer systems
is also a crime with a penalty of a fine of
TZS. 20 million (approximately USD 9,200)
and/or imprisonment for 7 years.
Racist and Xenophobic Motivated Insults:
It is prohibited to insult another person
through a computer system on the basis of
race, colour, religion, descent, nationality or
ethnic origin. The penalty is a fine of not less
than TZS. 3 million (approximately USD 1,400)
and/or imprisonment for not less than 1 year.
Cyber Bullying: This is an offence, and
upon conviction, a person is liable to a fine
of not less than TZS. 5 million (approximately
USD 2,300) and/or imprisonment for not less
than 3 years.

Unsolicited messages: It is an offence to
transmit, relay, retransmit or falsify header
information of unsolicited messages. The
penalty is a fine of not less than TZS. 3 million
(approximately USD 1,400) or three times
the value of the undue advantage received,
whichever is, greater, and/or imprisonment for
not less than 1 year.

Protection of Intellectual Property
It is also an offence to use a computer system
with intent to violate intellectual property
rights protected under any written law. In the
event infringement is on a non-commercial
basis the penalty is a fine of not less than TZS.
5 million (approximately USD 2,300) and/or
imprisonment for not less than 3 years. In case
it is on a commercial basis, the penalty is a fine
of not less than TZS. 20 million (approximately
USD 9,200) and/or imprisonment for not less
than 5 years, and to pay compensation to
the victim as the court may deem just.

Protection of Service Providers
Service providers will not be held liable for
information stored, accessed, published,
linked or transmitted by a user provided such
information was disabled or removed after
the provider was notified, ordered by the
court or became aware of such information or
activity. When it comes to the attention of the
service provider that the data uploaded is
unauthorised; the service provider is required
by law to remove or disable access to such
data and then notify the relevant authorities.

Offences by Corporate Bodies
If a corporate body is convicted of an offence,
every person who, at the time of commission
of the offence was a director, officer or is
otherwise concerned with the management
of the corporate body, is deemed to have
committed the same offence and may be
punished accordingly, unless he proves that the
commission of the offence took place without
his consent or that he exercised due diligence
to prevent the commission of the offence.

Seizure and Search Powers Under
the Cybercrimes Act
The Cybercrimes Act gives power to law
enforcement officers to seize and search
electronic devices and disclose data without
a court order. Law enforcement officers
include police officers of the rank of Assistant
Inspector or above; investigators of equivalent
rank of inspector and above; a member of
the Tanzania Intelligence Service; a prosecutor;
any authorised officer of the authority
responsible for regulation of communication;
or any other person authorised in any
written law.

Conclusion
While the regulation of cybercrimes is essential,
the wide ambit of the Cybercrimes Act has
caused concerns, and it will be interesting
to follow how the Cybercrimes Act will be
applied in the future, especially in light of
the opposition in the courts, and by the
international community. There may be a need
to amend some provisions, and time will tell
what the Government stance will be.
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A FORKLIFT FOR DEVELOPMENT
Capital Goods Leasing in Ethiopia

Deborah Haddis Berhanu
Attorney
Mesfin Tafesse & Associates
dhaddis@mt-ethiopialawoffice.com

Introduction

sheets of light industries or SMEs. Capital

Reserved for Domestic Investors Council of

Ethiopia has grown exponentially over the past

goods leasing steps in to reasonably fill

Ministers Regulation (the Regulation) No.

the gap.

270/2012, ‘capital goods’ means machinery,

decade, and according to the World Bank, the

equipment and their accessories, needed to

average rate of gross domestic product (GDP)

produce goods or render services and include

aims to have an industrialised economy and

The Law Relating to Capital
Goods in Ethiopia

to increase its par capital income to middle

The concept of capital goods leasing is not

income status by the year 2025. One of the

something new to the Ethiopian Legal

pillars of this goal identified by the Government

System. The Capital Goods Leasing Business

is advancement of the manufacturing sector.

Proclamation No. 103/1998 (the Proclamation)

For any manufacturing economy to thrive,

was

access to capital goods such as heavy machinery

However, it has remained a concept that has

and plant fixtures and industrial vehicles is

not yet been practicalized. The Proclamation

integral. Capital goods come at a huge cost,

does not clearly define capital goods. In the

which can be restrictive for the balance

Investment Incentives and Investment Areas

growth has been about 10.9%. The country

enacted

nearly

two

decades

workshop and laboratory machinery and

ago.

equipment.
Business

The

Capital

(Amendment)

Goods

Leasing

Proclamation

No.

807/2013 also defines capital goods in a
similar manner.
Leasing is defined under the Proclamation as a
form of financing in kind, by which a lessor
provides the lessee with the use of specified
capital goods on financial, operating lease or
hire purchase basis, without the requirement
for collateral, for periodic payments over a
specified period of time.
The Regulation outlines sectors that are
reserved for domestic investors and those that
are open for foreign investors. Historically,
foreign investors were not permitted to
participate in capital goods leasing investment,
which was reserved solely for local investors.
However, through a recent amendment to the
Regulation, the Investment Board is now
authorized to give investment licenses to
foreign investors, in various areas, including
capital goods leasing, which was hitherto
for the exclusive reserve of domestic investors.

Types of Capital Goods Leasing
The Proclamation provides for three types of
leasing:
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USD 920,000), which is required to be fully
paid in cash and deposited in a bank in the
name and to the account of the capital goods
finance company under formation.
A capital goods finance company is required to
maintain, at all times, a minimum capital
adequacy ratio of 10% (ten percent) computed
as a ratio of total capital to total risk-weighted
assets. The aggregate sum of capital goods
finance granted to and outstanding at any
one time to any single lessee shall not exceed
Birr 1,000,000 (approximately USD 46,000).
Each capital goods finance company is required
to submit to the NBE a quarterly capital position
report within thirty consecutive days after the
close of each quarter. The board of directors
of the capital goods finance company is
required to establish, assess and approve the
capital goods finance concentration risk policy.

Conclusion
The opening up of the capital goods leasing
business to foreign investors is expected
to enable Ethiopia’s manufacturing industry
(a) Financial Leasing: a leasing arrangement
where the capital goods are: either already
acquired by the lessor; or purchased by the
lessor from a supplier, having been chosen
by the lessee, and the lessor retains full
ownership of the goods. The lessee may
have an option to purchase the capital
good after the termination of the lease
period at an agreed price;
(b) Hire Purchase: a leasing arrangement
where with each lease payment, an equal
percentage of ownership is transferred to
the lessee and upon the last payment,
the ownership of the capital goods is
automatically transferred to the lessee;
and
(c) Operating Lease: a leasing arrangement
not exceeding two years where the lessee
pays a mutually agreed rent for the use of
capital goods.
The Proclamation does not make any further
differentiation between the three types
of leasing.
However, the Amendment which gives the
authority of licensing capital goods financing

businesses to the National Bank of Ethiopia
(NBE), states that only financial leasing and

address the lack of operating machines. There

hire purchases are considered capital goods

process may require collaboration between

financing businesses which are required to be

the NBE and Ethiopian Investment Commission

licensed by the NBE. This leaves the licensing

(EIC). Nevertheless, there are already foreign

of operating lease under the authority of the

investors on ground with eyes on this sector

Ministry of Trade.

and are taking steps to ensure they are

This implies that financial lease and hire

pioneers in being formally registered and

purchase are considered to be financial services,
while operating lease is considered a regular
equipment rental service.

The Requirements to Engage in
Capital Goods Financing Business
Companies that engage in capital goods
financing

business

as

defined

in

the

Amendment must be licensed by the NBE, as
provided under the Requirements for Licensing
of Capital Goods Finance Business Directives
No. CGFB /02/ 2013.
The minimum initial paid up capital required
to obtain a capital goods finance business
license is Birr 200 million (approximately

is also a strong opinion that the licensing

licensed to operate in the sector. This will
prove a great boost to Ethiopia’s 2025
industrialization ambition.

“… [Mesfin Tafesse Law Office]
has significant strength in
energy and natural resources
work, receiving particular
commendation for its expertise
in oil and gas and mining. The
firm has a strong track record
advising clients on a wide range
of investments especially in
relation to mining, industrial
and manufacturing companies.”
– Chambers Global 2016
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SMART ESTATE PLANNING
New Capital Gains Tax Exemptions in Kenya

Paul Mutegi
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Introduction
The capital gains tax (CGT) regime was
re-introduced in Kenya with effect from
1 January 2015, following a 30 year suspension,
bringing to tax the transfer of shares in
private companies, land and buildings
situated in Kenya.
The applicable CGT rate is 5% on the excess
of the property’s transfer value over its
adjusted cost. This is in contrast to Tanzania’s
differentiated rates of 10% for residents,
20% for non-residents and Uganda’s 30%
rate, where capital gains are aggregated
with business income.
CGT presented a critical challenge to succession
planning, where a gift of land or shares in a
private company from say, a father to his
daughter, would be subject to CGT despite
the transaction being a mere bestowal with
no monetary consideration. The Finance Bill,
tabled on 8 June 2016, brought with it
good news, when such transactions were
exempted from CGT.

CGT on Family Transfers Before
June 2016
Before 8 June 2016, only the transfer of assets
between spouses, former spouses or their
immediate family as part of a divorce settlement
or bona fide separation agreements was
specifically exempted from CGT.
This meant that gifts, or transfers between
immediate family members, which ought to be

Anjarwalla & Khanna
Clients say: “The firm
is excellent for Kenyan
law advice with an
international focus.”
– Chambers Global 2016

similarly tax neutral, were subject to CGT. From

cost being re-calculated to USD 10,500 in 2015

a policy perspective, this set an inappropriate

by indexation. This would mean a lower CGT

trend by dissuading legitimate intra-family

bill. Indexation therefore would be a welcome

transactions between amicable family members.

move too in Kenya’s real estate market

Generational transfer of wealth would also

where Nairobi’s soaring house prices are only

not be conducted in a tax efficient manner.

rivalled by those in Luanda, Angola.

In computing the CGT due on family transfers,

Kenya does not have estate or inheritance

inflation would not be factored in, and this

taxes. The CGT position with regard to property

would mean an even higher CGT bill on

transfer between family members therefore

intangible (unrealised) gains on property value.

seemed economically unsustainable. An estate

If inflation was factored in (by a method called

tax is ordinarily levied on the net assets of a

indexation), a prescribed consumer price index

deceased person before these assets are

(CPI) would be applied to the asset’s base

transferred to his or her heirs. It would apply

cost, mitigating increase in value for unrealised

regardless of whether the deceased died

gains. For instance, land could have been

testate (having written a will) or intestate

purchased for USD 1,000 in 1960, with this

(without a will).
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Post June – The Finance Bill
CGT Exemption
The Finance Bill, which was tabled before
Parliament on 8 June 2016, proposed to
broaden the CGT exemption to transfers
between spouses (under no divorce or
separation negotiations), immediate family
or to a company where a spouse or both
spouses or their immediate family hold
100% shareholding.
With the exemption, more families will be
encouraged to transfer property between
themselves. Further, for informal family
businesses, the tax neutrality will encourage
formalization and restructuring, which will
mean better business and governance
structures. For instance, the incorporation by
families of formal companies and execution
of shareholders’ agreements would ensure that
strategic business decisions do not lie at the
behest of one family member. Generational
wealth transfer can also occur during the
lifetime of the family patriarch or matriarch
and as such the younger generation can
benefit from the guidance of the older in
operating family businesses.

The effect of the broadened CGT exemption
on family transfers, mirrors the 2007 stamp
duty exemption on transfer of family owned
property to a family company, and also mirrors
an earlier stamp duty exemption on transfers
between spouses.

Secondly,

Teething Problems

exemption was made simpler and more

The CGT exemption on family transfers is a
welcome development. However, it is still faced
with challenges when it comes to application.

exemption

it

should
from

be

CGT

noted
on

a

that

an

corporate

restructuring can currently only be granted at
the discretion of the Cabinet Secretary, where
he considers the restructuring to have been
undertaken in the public interest. If this
straightforward, it would go a long way in
deepening investment.

Presently, family estate planning is ordinarily
done through the testacy process, and in effect
after the testator’s demise. In both testate and
intestate succession, the vesting of property on
a personal representative of a deceased person
and the subsequent transfer by such personal
representative to a beneficiary would be CGT
exempt. For bequests (specific gifts to
beneficiaries), a trust deed would be executed
where say, the gifting father is the trustee,
and the receiving daughter is the beneficiary
of the trust property.

Conclusion

However, such CGT exemptions would require
the Commissioner’s approval (not automatic)

hoped that these will be streamlined with

and this is likely to delay the transfer process.

to be fully realised.

Overall, the Finance Bill CGT exemption on
family transfers is set to be a game-changer,
not only for estate planning, but also for
family businesses in Kenya which wish to be
more modern and organised. The cost of
re-organisation and restructuring is set to
be significantly lower, and this in turn will
encourage new investment models. There are
challenges that may be encountered in
application of the exemption rules, but it is
time, for the benefits of the CGT exemption
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DIFC COURTS

A Gateway for Enforcing Foreign Judgements in the UAE
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DIFC Courts – An Introduction
The Dubai International Finance Centre
(DIFC) is a commercial freezone set up in the
Emirate of Dubai. The legal system applicable
in the DIFC is based on English common law.
The DIFC has established the DIFC courts
which are also structured by and large on the
English court system in terms of procedure
and organisation. The judges in the DIFC courts
are generally senior judges from other
Commonwealth jurisdictions. The DIFC has
also set up an arbitration centre modelled
on the LCIA. The DIFC has become an attractive
dispute resolution centre for parties involved in
commercial disputes.

The Relationship Between DIFC courts
and “onshore” Dubai courts
The jurisdiction of the DIFC court does not
extend to “on-shore” Dubai (i.e. areas outside
the DIFC freezone). The DIFC court
has therefore entered into a Protocol of
Enforcement with the Dubai courts
(Protocol). Briefly, the Protocol provides that a
judgement of a DIFC court will be recognised
by the Dubai courts without further review
of the merits of the case. As such, it is possible
to seek enforcement of a DIFC judgement in
“on-shore” Dubai by relying on the Protocol.
The DIFC court has recently issued a decision
which has the consequence of allowing the
holder of a foreign judgement to seek
enforcement in “on-shore” Dubai as a result
of the DIFC recognising the foreign judgement.
.

The defining case

In the case of DNB Bank ASA v. Gulf Eyadah
Corporation (CA 007/2015), the foreign

claimant sought to enforce in Dubai, using the
DIFC Courts, an English court judgment against
two respondent companies (local and foreign).
The matter related to a money judgement
under a contract.
The DIFC Court of Appeal ruled that it had
wide powers to enforce foreign judgements,
even where the matter had no connection to
the DIFC. In this case, the English foreign
judgment was recognised as a judgement of
the DIFC court.
The DIFC recognition judgment can arguably be
enforced in Dubai under the Protocol with the
result that enforcement against assets located
“on-shore” in Dubai may be possible allowing
the Claimant to enjoy the fruits of its judgement.
In reaching this decision, the DIFC court also
relied on the Memorandum of Guidance as
to Enforcement between the DIFC courts and
the Commercial Court, Queen’s Bench Division,
England and Wales (English MOG), which sets
out the parties’ understanding of the procedures
for the enforcement of each party’s money
judgments in the other party’s courts. The DIFC
court observed that although the English
MOG is not binding on the DIFC court, it acts
as a starting point to guide the DIFC court in

Zainab Somji
Associate
Anjarwalla Collins & Haidermota
zsomji@ach-legal.com
the recognition and enforcement of a
judgment issued by the Commercial Court.
The DIFC Court of Appeal also implicitly
observed that the English MOG merely
reiterates common law requirements for
enforcement of any foreign judgement.
It should be noted that the DIFC courts have
entered into Memorandums of Guidance,
similar to the English MOG, for enforcement
of money judgements with the Supreme Court
of Korea, the Supreme Court of Kazakhstan,
the United States District Court for the
Southern District of New York, the Supreme
Court of Singapore, the High Court of Kenya
(Commercial & Admiralty Division), the Federal
Court of Australia, and the Supreme Court of
New South Wales. Therefore, it may be possible
for a money judgement from any of these
courts to be similarly recognised by the
DIFC courts.

The Impact of the DNB Bank Case
If this case succeeds at the Dubai courts, it
would demonstrate that a foreign judgement
can be enforced via the DIFC court as a
“conduit” jurisdiction to enforcement in
Dubai. It will therefore be difficult for a
judgement debtor with assets in Dubai, to
frustrate a judgement creditor who is holding
a foreign judgement.
This is a positive development as it will
enhance international trade by giving certainty
for enforcement of foreign judgements. In
particular, the position of a party holding a
judgement of a court which has entered into a
Memorandum of Guidance (for example, the
courts of Kenya) with the DIFC courts, will be
further enhanced.
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The Insolvency Act 2015
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Introduction
In 2015, Kenya underwent drastic reforms of its
business laws, with the introduction of among
others, a new corporate insolvency law, a new
companies’ law, and new business registration
laws. These were major developments, as the
previous corporate administration laws were
based on 1940s colonial bankruptcy legislation.
Among the laws introduced was the Insolvency
Act (the Insolvency Act), which was passed
into law in September 2015. Like the new
Companies Act 2015, the Insolvency Act 2015
is largely a copy of corresponding statutes
in the UK.
The Insolvency Act has consolidated previous
rules on personal bankruptcy regimes and
corporate winding-up provisions. It has
introduced a host of new provisions aimed at
streamlining procedures and providing options
for companies that find themselves in financial
dire straits.

Corporate Rescue Re-defined
One of the most significant changes brought
by the Insolvency Act is the introduction of the
concept of rescuing a failing company through
a procedure known as “Administration”.
Administration differs from Receivership and
liquidation with regard to whom the duties
are owed to and the desired outcome. For
example:
(a) A Receiver can be appointed in respect of
particular assets or under the terms of a
specific legal charge;

(b) An Administrator is usually appointed with
respect to a company’s entire assets and
business operations and owes a duty to all
creditors of the company;
(c) The outcome of a Receivership is primarily
to secure and realise as much of a company’s
assets as possible for the creditor who
appoints the receiver; and
(d) The outcome of an Administration is mainly
to save the business and keep it running as
a going concern. Liquidation is a last resort
when it is no longer practical to save the
business.
Administration is a feature of insolvency
legislation in developed economies and shares
some resemblance to Chapter 11 proceedings

in the US but largely derived from the Enterprise
Act 2002 in the UK.
Administration provides a failing company with
breathing room to organise its affairs in order to
determine whether or not it is worth saving.
This is done by primarily keeping creditors,
including secured creditors, at bay by imposing
a moratorium for about a year.

The Administration Process
When a company finds itself in difficulties, it
can, of its own volition through a members’
resolution, decide to appoint an Administrator.
Alternatively, a floating charge holder may also
appoint an Administrator under its security if
the charge complies with the requirements
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of the Insolvency Act. Other creditors may
also apply to court to obtain a court order
appointing an Administrator.
An Administrator must be a qualified insolvency
practitioner, and acts as an officer of the court
whether or not he is appointed by the court.
The objective of an Administrator is to manage
the affairs of the failing company and maintain
it as a going concern. An Administrator’s duty
is to discharge his functions as quickly and
efficiently as is reasonably practicable.
During the Administration period all creditors’
legal actions and financial claims against
the failing company are blocked whilst the
Administrator discharges his duties. The
Administrator’s powers effectively supersede
those of the directors of the company and
he is responsible for making all the decisions
and executing documents on behalf of the
company under the moratorium.

Options of an Administrator
The Administrator may employ several methods
towards achieving his statutory duties including
but not limited to:
(a) borrowing money to run the company as
a going concern;
(b) selling property to raise funds to run the
company;
(c) effecting a “hive down” of assets to a third
party;
(d) scrutinising previous transactions whether
preferential or made at an undervalue and
applying to the court for the transactions
to be voided/reversed;
(e) applying to the court for titles to property
to be returned to the company; and
(f) accessing the failing company’s overseas
assets.
The aim is to realise enough funds to continue
running the business, pay employees and keep
up with the day-to-day operating costs. If the
above fails then the Administrator may choose
to declare to the Court that the company is
not worth saving.
Ideally, and if feasible, the Administrator would
then sell the company’s business as a going
concern (together with its assets) to a new
buyer. Finally, the Administrator would divide

up the proceeds amongst the creditors in
accordance with the statutory provisions and
proceed to wind up the company. In a scenario
where the company is rescued from insolvency,
the Administrator would hand the company
back to its directors (subject to any director
disqualifications that may have occurred
during the moratorium).

Administration in Other Countries
The Administration process has been used
with some success in other jurisdictions.
In the UK, the procedure has been applied in
the case of large insolvent companies or
companies with complex structures. Hive
downs and selling of the parts of the business
as a going concern (usually to the company’s
directors

in

a

procedure

known

as

shopping affectd its sales and led the company
to a point where it could not pay its debts.
Due to its size and ownership structure
Brantano appointed an administrator in
January, 2016 to save jobs and maintain its
business as a going concern. The administrator
achieved his objective by hivingdown the
business and properties to certain purchasers.
So far 1,372 out of a total 2000 jobs have been
saved as a direct result of the Administration
process.
The UK Administration procedure has managed
to save many businesses as going concerns
since 2002 even where the company has
eventually been wound up. This has a positive
effect on the economy and employment
indices. Jobs are saved, businesses continue
and tax revenue is safeguarded.

a

management buy-out) has been a common

Conclusion

outcome.
A recent example of a company that has
managed to keep its business operational
through insolvency is Brantano, the value family
footwear company based in the UK. Brantano
owned 140 stores and 6 concessions. As with
many high street retailers, the rise of internet

It is expected that the application of the new
Insolvency Act and particularly the introduction
of moratoriums in Administration, will give
much needed breathing space for corporates to
get their financial affairs in order and save
businesses before the proverbial hammer is
brought down.
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Introduction
The UAE has announced it will proceed with
the implementation of a value-added tax
(VAT) regime, which is planned to come into
effect on 1 January 2018.
It is expected that the rate of the VAT will
be 5% on all goods and services, with
some exceptions including basic food items,
healthcare and education. The new tax will
not be limited to the UAE, but rather will
be implemented across the GCC-countries,
although possibly at different rates and
different implementation dates.

Getting used to VAT
Implementation of VAT will come with some
corporate challenges, especially for businesses
which have not previously been exposed to
the nuances of tax compliance. Aside from
having to accommodate for additional
administration costs, companies will need to
consider how VAT will affect their operating
models including supply chain arrangements,
financial systems, transition periods, end
customer pricing and other relevant areas.
Organisations should specifically focus on:
(a) Examining the impact of VAT on each stage
of their supply chain with relation to
transactions whether they be inter-company
or external services;
(b) Determining how the introduction of the
VAT will affect cash flow;
(c) Deciding how much of the VAT burden
is proposed to be passed on to the
consumer; and
(d) Ensuring robust internal documentation
processes (for example invoicing) to
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correctly calculate and capture the
necessary information required for VAT
implementation and compliance.

for rendered services not where the penalty
is purely compensatory in nature and where
no service has been provided.

The impact of VAT may also vary based on
industry or organisational structure of a
company. For instance, where a company has
presence in multiple GCC countries, it would
want to consider how best to treat the tax
implementation if the VAT is not introduced
simultaneously across the GCC countries.

While the above are immediate action points
for companies, further action will likely be
required as more information regarding VAT
implementation is released over time.

Similarly, companies that engage in long-term
contracts would need to address existing
contracts that do not account for the
introduction of VAT.
It will also be important for businesses to
review their contracts for goods and services
to consider if these contracts adequately
allocate the risk of payment of VAT and
whether the payment obligation will be
inclusive or exclusive of VAT in the case where
the contract is silent on the matter.

Planning Ahead
Accordingly, organisations should begin by
analysing contracts to review their current
position on tax and include clauses that
accommodate for VAT. In the case of existing
long-term projects companies may wish to
consider price adjustments to account for
the introduction of VAT mid-contract.
It is also worth considering how VAT might
impact contract disputes and resolution. For
instance, like other taxes, VAT payment may
be applicable to payments ordered as a result
of a dispute resolution. However, this would
likely only be required where the payment is

Other VAT Impacts
It is unknown the extent to which personal
transactions might be impacted by VAT. For
instance, there is currently no guidance as to
the impact of VAT on property transactions.
While it is unknown to what extent VAT will
apply in these cases, if the European or UK
models are adopted by the UAE, it can be
expected that commercial property transactions
where the property is a new build would be
eligible for VAT. However, until the actual law
relating to VAT implementation in the UAE
is released, these discussions are speculative,
but nonetheless important for purposes of
corporate planning.
It will be interesting to see how the law
implementing VAT would deal with the tax
holidays granted to free zone entities under
the respective free zone laws. The question
arises whether the tax holiday will extend
to VAT.

Conclusion
The introduction of VAT in the UAE will need
to be followed closely to gauge and plan
for the impact the new tax will have on both
personal transactions and business. We will
continue to keep you updated.
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ALN REPRESENTATIVE DEALS
Each ALN member firm is top ranked by international directories, a recognised leader in its country,
and has a strong track record of providing clients with innovative solutions to various commercial
and legal issues. ALN firms continue to add value in advancing Africa’s growth story, by providing
legal counsel in some of the continent’s largest, most unique, and critical deals.

Acting for Centum Investments Company Limited, a leading East African investment and real
estate development company listed on the Nairobi Securities Exchange and the Uganda Securities
Exchange in connection with a USD 63 million investment by Old Mutual Property Africa Investment,
a leading investment company, in the Two Rivers Mall in Kenya.
The Two Rivers Mall is a substantial part of the Two Rivers Development, a 100-acre fully integrated
mixed-use development, on 62,000 square metres of land. The Two Rivers Development is currently
valued at USD 166 million and will be the largest of its kind in East Africa. This deal will allow foreign
direct investment into a class ‘A’ shopping mall, being the first of its kind in Kenya, which will house
leading international brands.

Acting for Actis, a leading private equity investor in emerging markets in connection with its Garden
City development, a USD 250 million integrated mixed-use property in Kenya. Garden City Mall is a
unique development because it is the first LEED (Leadership in Energy and Environmental Design)
certified retail mall in East Africa, and is home to Africa’s largest solar car port system.

Acted for Multipro Consumer Products Limited, in the largest fast-moving consumer goods
(FMCG) deal in Nigeria, in 2015. Kellogg Company, the world’s largest cereal maker, entered into
a joint venture with the African arm of Singapore’s Tolaram Group to bolster its breakfast and snack
food offerings in West Africa. Kellogg Company acquired 50 percent stake in Lagos, Nigeria-based
Multipro Consumer Products Limited, a food sales and distribution company owned by Tolaram,
with an option to buy a stake in Tolaram’s African unit.

Acted for Standard Chartered Bank (the lender), Nigeria, in connection with the second tranche
of a USD 3.5 billion pre-exporting financing aimed at repaying trade debts owed by the Pipelines
Product Marketing Company (PPMC) to suppliers of petroleum products and financial institutions.
This was arguably one of the largest deals by a Government agency, as well as one of the largest
downstream oil and gas deals in 2015. The deal aided the importation of petroleum products by
the Nigerian National Petroleum Corporation (NNPC) and PPMC.

LegalNotes 35

Acted for MTN Nigeria Limited, in a dispute challenging a USD 3.8 billion fine levied by the
Nigerian Communication Commission. We arrived at an amicable settlement of the matter with
MTN Nigeria Limited paying a token of the fine.
This is the hugest fine ever imposed by a regulatory agency on any Company in Nigeria.

Acting for Standard Chartered Bank, in a USD 590 million transaction relating to the finance of
the Maamba Power Project closed in 2015, where the parties are finalising conditions subsequent
to financial close. The deal represents hope for reduced load shedding in Zambia necessitated by
a power deficit. It has elicited the interest of the Zambian Government as its finalization will entail
an additional 300MW to the power grid and reduce the import of expensive power.

Our continued success in advising on cross border matters comes from ALN’s one firm approach of collaborating in virtual
teams across multiple offices.

Acted as lead counsel for Helios Investment Partners, on the disposal of its stake (24.99%)
of its shareholding in Equity Group Holdings. Helios’ exit was the largest private equity exit successfully
completed in Sub-Saharan Africa. The deal involved the constitution of an on and off market sale
technique to several local and international institutional investors, including a sovereign wealth
fund controlled entity. Anjarwalla & Khanna’s role also included managing and coordinating the work
of local counsel in Tanzania, Uganda, Mauritius, Rwanda, South Sudan and the Cayman Islands,
and negotiating with the buyers’ counsel in several jurisdictions, including Kenya, Uganda, South
Africa and the United Kingdom.

Acted for Greenbelt, a leading supplier of fertilizer in Zambia, Malawi and Mozambique
in selling its fertilizer business to Yara, one of the world’s leading chemical companies. This included
coordinating with local counsel in Mozambique, Malawi and the United Arab Emirates.

“ALN is well regarded as a leading network on the African continent. It is well placed to assist clients across the
full range of key industry sectors, including energy, infrastructure, projects, TMT, corporate/M&A and real estate.
It has particular strength of coverage in East African jurisdictions, as well as in Nigeria, and is notable for its
commitment to training through the ALN Academy and other initiatives. Leading Kenyan firm Anjarwalla &
Khanna is a key member, and South African firm Webber Wentzel operates as an associate firm in the network.
Cheick Modibo Diarra is the chairman of the network and a key contact. Outside the region, the network also
has a representative office in Dubai.”
– Chambers Global 2016

ALN DEVELOPMENTS
FROM STRENGTH TO STRENGTH
BLC Chambers rebrands as BLC Robert & Associates
In July 2016, ALN’s Mauritian member firm, BLC Chambers, merged with Etude ROBERT, a firm with a long-standing litigation
practice as attorneys. This merger gives the firm undeniable capabilities of carrying out advisory and transactional work in all
areas of commercial law, dispute resolution, and intellectual property matters for the benefit of clients both locally and worldwide.
Effective 1 July 2016, the firm rebranded to BLC Robert & Associates.

OFFICE MOVES

AWARDS

Mesfin Tafesse & Associates,
ALN member firm – Ethiopia

ALN celebrates yet another year of
‘Top Ranking’ by Chambers Global

New Contacts:
A: Cape Verde Avenue, Tensae Building,
2nd Floor, Office No. 001
P: P.O. Box 8867, Addis Ababa
T: +251 11 667 2341, +251 11 667 2271
M: +251 912 507 676
F: +251 11 667 2389
E: mtafesse@mtalawoffice.com

Anjarwalla Collins & Haidermota,
ALN Regional Office – Dubai
New Contacts:
A: Saaha Offices, Block C, Office 501 A,
The Palace, Downtown Dubai
P: P.O. Box 58553, Dubai, UAE
T: +971 4 452 9091
E: info@ach-legal.com

Webber Wentzel, ALN Affiliate
South Africa (Johannesburg office)
New Contacts:
A: 90 Rivonia Road, Sandton, Johannesburg 2196
P: P.O.Box 61771, Marshalltown Johannesburg 2107
T: +27 11 530 5000
E: africagroup@webberwentzel.com

Ranking Summary:
Ranked Band 1: Leading Regional Law Firm
Networks
No of firms ranked as top tier: 11 out of 12
No of lawyers ranked: 38

Anjarwalla & Khanna named ‘Local
Advisor of the Year’ at the Private
Equity Africa Awards
The Private Equity Africa awards recognise
the best private equity General Partners and
Advisors involved in deals on the continent.
Anjarwalla & Khanna was the only African firm,
outside of South Africa, to receive an award in
the Advisor of the Year category.

ABOUT ALN
ALN is an exclusive alliance of independent Member Firms in 12
countries across Africa and an Associate Member in South Africa,
with over 600 lawyers on the ground in 15 major cities. Aside from
its member firms, it has an established network of Best Friends
across the continent. It has the widest coverage and is the most
integrated group of law firms operating on the continent.
Each ALN member firm is top ranked by international directories,
a recognised leader in its country, and has a strong track record
of providing domestic, regional and international clients with
innovative solutions to various commercial and legal issues. Our
lawyers are commercially minded, internationally trained and

live and work on the continent allowing them to gain a deep
understanding of the sectors and industries in which our clients
operate and the risks and opportunities of doing business in
rapidly changing markets.
Our continued success in advising on cross border matters
comes from ALN’s one firm approach of collaborating in
virtual teams across multiple offices. ALN’s service offering is
marked with a mix of local experience, global best practice and
an unmatched continental presence. We also have extensive
business connections and strong regulatory relationships on
the Continent which benefit both our clients and members.

THE ALN NETWORK
MEMBER FIRMS
Botswana
Collins Newman & Co.

Malawi
Savjani & Co.

Sudan
Omer Ali Law Firm

Ethiopia
Mesfin Tafesse & Associates

Mauritius
BLC Robert & Associates

Tanzania
ATZ Law Chambers

Kenya
Anjarwalla & Khanna

Nigeria
G. Elias & Co.

Uganda
MMAKS Advocates

Madagascar
Madagascar Law Offices

Rwanda
K-Solutions & Partners

Zambia
Musa Dudhia & Co.

REGIONAL OFFICE

AFFILIATE

ASSOCIATE FIRM

UAE
Anjarwalla Collins & Haidermota

Mauritius
Axis Fiduciary Limited

South Africa
Webber Wentzel

ALN Member Firms
BOTSWANA
Collins Newman & Co.
Tel: +267 395 2702
Email: partners@collinsnewman.bw
ETHIOPIA
Mesfin Tafesse & Associates
Tel: +251 11 667 2341/+251 11 667 2271
Email: mtafesse@mtalawoffice.com
KENYA
Anjarwalla & Khanna
Nairobi
Tel: +254 20 364 0000/+254 703 032 000
Email: nbi@africalegalnetwork.com
Mombasa
Tel: +254 41 231 2848/9
Email: mba@africalegalnetwork.com
MADAGASCAR
Madagascar Law Offices
Tel: +261 20 23 256 23
Email: sahondra@madalaw.com

MALAWI
Savjani & Co.
Tel: +265 182 4555
Email: savjaniandco@africa-online.net
MAURITIUS
BLC Robert & Associates
Tel: +230 403 2400
Email: chambers@blc.mu
NIGERIA
G. Elias & Co.
Tel: +234 14 607 890
Email: gelias@gelias.com
RWANDA
K-Solutions
Tel: +250 788 300 926
Email: info@ksolutions-law.com
SUDAN
Omer Ali Law Firm
Tel: +249 15 515 5554
Email: omerali@omeralilawfirm.com
TANZANIA
ATZ Law Chambers
Tel: +255 22 2601151/2/+255 75 499 9667
Email: info@atzlawchambers.com

UGANDA
MMAKS Advocates
Tel: +256 393 260 016/330/
393 262 297
Email: info@mmaks.co.ug
ZAMBIA
Musa Dudhia & Co.
Tel: +260 21 125 3822/62/66
Email: info@musadudhia.co.zm

Associate Firm
SOUTH AFRICA
Webber Wentzel
Tel: +27 11 530 5000
Email: webmaster@webberwentzel.com

Regional Office
DUBAI
AC&H Legal Consultants
Tel: +971 4 452 9091
Email: info@ach-legal.com

ALN Management Team
ALN Management Team
5th Floor, The Oval, Westlands, Nairobi
Tel: +254 706 040 000
Email: alnhq@africalegalnetwork.com

Affiliates
AXIS Fiduciary Ltd
Tel: +230 403 2500
Email: trust@axis.mu

ALN
ALN is Headquarters
an alliance of independent top-tier African law firms.
ALN Headquarters
2nd Floor, The Axis, Mauritius
Tel: +230 403 2500
Email: alnhq@africalegalnetwork.com

